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A comprehensive definition of
distribution

Recommendation
12.1 Use of a comprehensive definition of distribution

7KDW�D�FRPPRQ�FRQFHSW�RI�GLVWULEXWLRQ�

�L� DSSO\�WR�DOO�HQWLWLHV�WD[HG�XQGHU�WKH�HQWLW\�UHJLPH��DQG

�LL� FDSWXUH�DOO�SURYLVLRQ�RI�YDOXH�IRU�RWKHU�WKDQ�IXOO�FRQVLGHUDWLRQ�

EHWZHHQ�HQWLWLHV�DQG�PHPEHUV�LQ�WKHLU�FDSDFLW\�DV�PHPEHUV�

7D[LQJ�FRPSDQLHV��LQFOXGLQJ�FR�RSHUDWLYHV���WUXVWV�DQG�OLPLWHG�SDUWQHUVKLSV

XQGHU�DQ�HQWLW\�WD[DWLRQ�V\VWHP�UHTXLUHV�D�GHILQLWLRQ�RI�GLVWULEXWLRQ�WKDW��DV�IDU

DV�SRVVLEOH��FDQ�EH�DSSOLHG�FRQVLVWHQWO\�WR�WKH�HQWLWLHV�FRYHUHG�E\�WKH�V\VWHP�

$�EURDG�GHILQLWLRQ�LV�DOVR�QHFHVVDU\�WR�HQVXUH�WKDW�PHPEHUV��SDUWLFXODUO\

LQGLYLGXDOV��DUH�QRW�DEOH�WR�H[WUDFW�JDLQV�IURP�HQWLWLHV�IRU�FRQVXPSWLRQ�RU

SHUVRQDO�LQYHVWPHQW�ZLWKRXW�SD\LQJ�WD[�DW�WKHLU�PDUJLQDO�WD[�UDWH���$�FRQVLVWHQW�

EURDG�GHILQLWLRQ�WKHUHE\�FRQWULEXWHV�WR�WKH�IDLUQHVV�RI�WKH�HQWLW\�WD[�V\VWHP���$

UREXVW�GHILQLWLRQ�DOVR�QHHGV�WR�WDNH�DFFRXQW�RI�WKH�IDFW�WKDW�GLVWULEXWLRQV�FDQ

EH�LQGLUHFWO\�HIIHFWHG�WKURXJK�GHDOLQJV�LQYROYLQJ�DVVRFLDWHV�RI�WKH�HQWLW\�RU�RI

WKH�PHPEHU��VR�WUHDWLQJ�VXFK�GHDOLQJV�DV�GLVWULEXWLRQV�

'LVWULEXWLRQV�LQYROYH�WUDQVIHUV�RI�YDOXH�IURP�WKH�HQWLW\�WR�PHPEHUV�LQ�WKHLU

FDSDFLW\�DV�PHPEHUV���'LVWULEXWLRQV�DUH�GLVWLQJXLVKHG�IURP�RWKHU�WUDQVDFWLRQV

EHWZHHQ�HQWLWLHV�DQG�WKHLU�PHPEHUV�DV�WKH\�RFFXU�LQ�D�PHPEHUVKLS�FDSDFLW\

DQG�QRW�VRPH�RWKHU�FDSDFLW\��VXFK�DV�FRQWUDFWRU�RU�HPSOR\HH��

9DOXH�FDQ�EH�VKLIWHG�IURP�DQ�HQWLW\�WR�D�PHPEHU�LQ�IRXU�PDLQ�ZD\V�

�L� D�SD\PHQW�RI�PRQH\��VXFK�DV�D�GLYLGHQG�RU�D�GLVWULEXWLRQ�WR�D

EHQHILFLDU\��E\�WKH�HQWLW\�ZLWKRXW�FRQVLGHUDWLRQ�LQ�UHWXUQ�

�LL� WKH�WUDQVIHU�RI�DQ�DVVHW�E\�WKH�HQWLW\�DW�OHVV�WKDQ�IDLU�YDOXH��LQFOXGLQJ�WKH

PDNLQJ�RI�D�ORDQ�DW�OHVV�WKDQ�FRPPHUFLDO�LQWHUHVW�UDWHV�

�LLL� WKH�SURYLVLRQ�RI�VHUYLFHV�E\�WKH�HQWLW\��LQFOXGLQJ�WKH�XVH�RI�DVVHWV��DW�OHVV

WKDQ�IDLU�YDOXH��DQG

�LY� WKH�UHOHDVH�RI�D�OLDELOLW\�E\�WKH�HQWLW\�DW�OHVV�WKDQ�IDLU�YDOXH�FRQVLGHUDWLRQ

IRU�WKDW�UHOHDVH�

$�GLVWULEXWLRQ�ZRXOG�DOVR�UHVXOW�IURP�D�PHPEHU·V�WUDQVIHUULQJ�DVVHWV��SURYLGLQJ

VHUYLFHV�RU�UHOHDVLQJ�OLDELOLWLHV�WR�WKH�HQWLW\�DW�PRUH�WKDQ�IDLU�YDOXH��UDWKHU�WKDQ

WKH�UHYHUVH�
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$OO�ZD\V�RI�WUDQVIHUULQJ�YDOXH�WR�PHPEHUV�VKRXOG�LGHDOO\�KDYH�WKH�VDPH�WD[

FRQVHTXHQFHV�IRU�WKH�HQWLW\�DQG�IRU�WKH�PHPEHU��VR�WKDW�QR�PHWKRG�FKDQJHV

WKH�WD[�OLDELOLW\�RI�WKH�HQWLW\�RU�RI�WKH�PHPEHU�FRPSDUHG�ZLWK�DQ\�RWKHU

PHWKRG���7KXV��HDFK�PHWKRG�VKRXOG��IRU�H[DPSOH��SURGXFH�WKH�VDPH�FUHGLW�IRU

WD[�SDLG�E\�WKH�HQWLW\���)RU�WKLV�UHDVRQ�GLVWULEXWLRQ�WUHDWPHQW�VKRXOG�JHQHUDOO\

WDNH�SUHFHGHQFH�RYHU�WKH�WD[LQJ�RI�WKH�WUDQVIHU�RI�YDOXH�E\�RWKHU�SURYLVLRQV

VXFK�DV�WKRVH�UHODWLQJ�WR�YDOXH�VKLIWLQJ�RU�GHEW�IRUJLYHQHVV�

7KH�UHFRPPHQGDWLRQ�LV�HVVHQWLDOO\�2SWLRQ���LQ�&KDSWHU����RI

$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

Implication of the comprehensive definition of distribution for
Division 7A and FBT

)RU�SULYDWH�FRPSDQLHV��D�VLPLODU�ZLGH�GHILQLWLRQ�RI�GLYLGHQG�FXUUHQWO\�DSSOLHV

XQGHU�'LYLVLRQ��$�RI�WKH������$FW���7KH�LQWURGXFWLRQ�RI�WKH�JHQHUDO�ZLGH

GHILQLWLRQ�ZLOO�DOORZ�WKH�UHPRYDO�RI�PDQ\�RI�WKH�SURYLVLRQV�FXUUHQWO\�LQ�WKDW

GLYLVLRQ�

7KH�PDLQ�GLIIHUHQFHV�EHWZHHQ�'LYLVLRQ��$�DQG�WKH�UHFRPPHQGDWLRQ�DUH�WKDW

'LYLVLRQ��$�GRHV�QRW�FXUUHQWO\�DSSO\�

� ZKHUH�D�SULYDWH�FRPSDQ\�SURYLGHV�D�VHUYLFH�GLUHFWO\�WR�WKH�VKDUHKROGHU��RU

DVVRFLDWH��UDWKHU�WKDQ�SD\LQJ�IRU�VRPHRQH�HOVH�WR�SURYLGH�WKH�VHUYLFH��RU

� WR�WKH�XVH�RI�DVVHWV��VXFK�DV�WKH�XVH�RI�D�PRWRU�YHKLFOH��LI�WKH�EHQHILW�GRHV

QRW�DPRXQW�WR�WKH�WUDQVIHU�RI�D�SURSHUW\�LQWHUHVW�LQ�WKH�LWHP�EHLQJ�XVHG�

Interaction between the wide definition of distribution and FBT

7KH�UHFRPPHQGHG�EURDG�GHILQLWLRQ�RI�GLVWULEXWLRQ�ZLOO�PHDQ�WKDW�WKH�VHSDUDWH

)%7�WUHDWPHQW��SURSRVHG�LQ�$�1HZ�7D[�6\VWHP��ZLOO�QRW�EH�UHTXLUHG�IRU

EHQHILWV�SURYLGHG�WR�PHPEHUV�RU�WKHLU�DVVRFLDWHV�LQ�WKHLU�FDSDFLW\�DV�PHPEHUV

RU�DVVRFLDWHV�

7KLV�WUHDWPHQW�LV�FRQVLVWHQW�ZLWK��EXW�QRW�GHSHQGHQW�RQ��WKH�UHFRPPHQGDWLRQ

WKDW�EHQHILWV�WR�HPSOR\HHV��FXUUHQWO\�FRYHUHG�E\�)%7��VKRXOG�LQ�IXWXUH�EH

LQFOXGHG�LQ�WKH�WD[DEOH�LQFRPH�RI�WKH�LQGLYLGXDO�ZKR�UHFHLYHV�WKH�EHQHILWV��VHH

5HFRPPHQGDWLRQ��������7KH�IULQJH�EHQHILWV�UHFRPPHQGDWLRQ�RQO\�DSSOLHV�WR

PHPEHUV�DQG�WKHLU�DVVRFLDWHV�ZKHQ�WKH\�UHFHLYH�EHQHILWV�LQ�WKHLU�FDSDFLW\�DV

HPSOR\HHV�RI�DQ�HQWLW\�UDWKHU�WKDQ�DV�PHPEHUV���,I�WKDW�UHFRPPHQGDWLRQ�LV�QRW

DFFHSWHG��WKH�FXUUHQW�)%7�ZLOO�FRQWLQXH�WR�DSSO\�RQO\�WR�EHQHILWV�UHFHLYHG�LQ�DQ

HPSOR\HH�FDSDFLW\�
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Recommendation

12.2 Treatment of certain discounts provided by widely held entities

Tax treatment of eligible discounts to members

�D� 7KDW�HOLJLEOH�GLVFRXQWV�SURYLGHG�WR�PHPEHUV�RU�WKHLU�DVVRFLDWHV

XQGHU�OR\DOW\�VFKHPHV�EH�GLVUHJDUGHG�ZKHQ�FDOFXODWLQJ�WD[DEOH

LQFRPH�

Eligible discounts

�E� 7KDW�IRU�HOLJLELOLW\��GLVFRXQWV�UHIHUUHG�WR�LQ�SDUDJUDSK��D��VDWLVI\

WKH�IROORZLQJ�UHTXLUHPHQWV�

�L� WKH�GLVFRXQW�EH�SURYLGHG�E\�ZLGHO\�KHOG�HQWLWLHV�LQ�ZKLFK

PHPEHUVKLS�LQWHUHVWV�DUH�SXEOLFO\�DYDLODEOH�

�LL� WKH�GLVFRXQW�EH�JHQHUDOO\�DYDLODEOH�WR�DOO�PHPEHUV�

�LLL� WKH�H[WHQW�RI�WKH�GLVFRXQW�EH�UHDVRQDEOH�

�LY� WKH�GLVFRXQW�EH�FRPPHUFLDOO\�MXVWLILDEOH�RQ�WKH�EDVLV�RI�DQ

DUP·V�OHQJWK�UHODWLRQVKLS�EHWZHHQ�WKH�HQWLW\�DQG�PHPEHUV

TXDOLI\LQJ�IRU�WKH�GLVFRXQW�

�Y� WKH�GLVFRXQW�EH�DYDLODEOH�RQO\�LQ�UHODWLRQ�WR�WKH�SURYLVLRQ�RI

JRRGV�RU�VHUYLFHV�ZKLFK�WKH�SURYLGLQJ�HQWLW\�UHJXODUO\�PDNHV

DYDLODEOH�SXEOLFO\�IRU�SURILW�LQ�WKH�FRXUVH�RI�LWV�EXVLQHVV��DQG

�YL� WKH�GLVFRXQW�EH�DSSOLHG�ZKHQ�WKH�JRRGV�RU�VHUYLFHV�DUH

SURYLGHG��UDWKHU�WKDQ�EHLQJ�GHFLGHG�ODWHU��

Tax treatment of ineligible discounts to members

�F� 7KDW�D�GLVFRXQW�QRW�HOLJLEOH�XQGHU�SDUDJUDSK��E��EH�WUHDWHG�DV�D

IUDQNDEOH�GLVWULEXWLRQ�PDGH�E\�WKH�HQWLW\�DQG�UHFHLYHG�E\�WKH

PHPEHU�RU�WKHLU�DVVRFLDWH��ZLWK�SURYLGLQJ�HQWLWLHV�WR�VXSSO\

DSSURSULDWH�QRWLILFDWLRQ�IRU�DVVHVVPHQW�SXUSRVHV�WR�PHPEHUV�RU

DVVRFLDWHV�UHFHLYLQJ�VXFK�GLVFRXQWV�

6RPH�DUUDQJHPHQWV�³�JHQHUDOO\�NQRZQ�DV�VKDUHKROGHU�OR\DOW\�VFKHPHV�³

FXUUHQWO\�RSHUDWH�XQGHU�ZKLFK�WKH�VKDUHKROGHUV�RI�FHUWDLQ�SXEOLF�FRPSDQLHV��RU

WKHLU�RSHUDWLQJ�VXEVLGLDULHV��DUH�HQWLWOHG�WR�GLVFRXQWV��ZKLFK�DUH�QRW�DYDLODEOH�WR

PHPEHUV�RI�WKH�JHQHUDO�SXEOLF��RQ�SXUFKDVHV�IURP�WKH�HQWLW\�RI�JRRGV�DQG

VHUYLFHV�LQ�ZKLFK�WKH�HQWLW\�UHJXODUO\�WUDGHV�ZLWK�WKH�SXEOLF�DW�ODUJH���,Q�VRPH

FDVHV��PHPEHUV·�DVVRFLDWHV�FDQ�DOVR�EH�HQWLWOHG�WR�GLVFRXQWV�RQ�WKH�PHPEHUV·

DFFRXQW���5HFRJQLVLQJ�FXUUHQW�SUDFWLFHV��LW�LV�FRQVLGHUHG�DSSURSULDWH�IRU�WKH

WD[DWLRQ�V\VWHP�WR�SURYLGH�D�OLPLWHG�IRUP�RI�FRQFHVVLRQ�LQ�UHVSHFW�RI�WKHVH

PHPEHU�GLVFRXQW�VFKHPHV�RIIHUHG�E\�ZLGHO\�KHOG�HQWLWLHV�
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,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH�������WKH�5HYLHZ�GLVFXVVHG�WKH�SRVVLELOLW\�RI

D��������WKUHVKROG��VLPLODU�WR�WKDW�VXJJHVWHG�LQ�$�1HZ�7D[�6\VWHP�IRU�WD[LQJ

VKDUHKROGHU�EHQHILWV�DV�IULQJH�EHQHILWV�VXEMHFW�WR�)%7���7KH�5HYLHZ�KDV�DOVR

FRQVLGHUHG�WKH�SRVVLELOLW\�RI�D�SHUFHQWDJH�OLPLW�RQ�PHPEHU�GLVFRXQWV��IRU�WKH

SXUSRVHV�RI�OLPLWLQJ�DQ\�FRQFHVVLRQ���7KHVH�SRVVLELOLWLHV�DUH�FRPSOH[�DQG

LPSRVH�VXEVWDQWLDO�FRPSOLDQFH�FRVWV�

� $�OLPLW�RQ�WKH�WRWDO�GROODU�YDOXH�RI�PHPEHU�GLVFRXQWV�LV�DSW�WR�HQFRXUDJH�WKH

SURYLVLRQ�RI�GLVFRXQWV�XS�WR�WKDW�OHYHO�WR�DOO�TXDOLI\LQJ�PHPEHUV�E\�DOO

TXDOLI\LQJ�HQWLWLHV��UHJDUGOHVV�RI�ZKHWKHU�WKH�GLVFRXQWV�DUH�FRPPHUFLDOO\

UHDVRQDEOH���$GPLQLVWUDWLYHO\��VXFK�D�OLPLW�ZRXOG�UHTXLUH�HQWLWLHV�WR�WUDFN�WKH

OHYHOV�RI�GLVFRXQWV�SURYLGHG�WR�HDFK�PHPEHU��RU�RQ�WKH�PHPEHU·V�DFFRXQW��

ZLWK�QHFHVVDULO\�VXEVWDQWLDO�FRPSOLDQFH�FRVWV�

� $�OLPLW�RQ�WKH�SHUFHQWDJH�RI�PHPEHU�GLVFRXQW�DJDLQ�HQFRXUDJHV�WKH�SURYLVLRQ

RI�PHPEHU�GLVFRXQWV�XS�WR�WKH�VSHFLILHG�OHYHO��UHJDUGOHVV�RI�ZKHWKHU�WKH

GLVFRXQWV�DUH�FRPPHUFLDOO\�UHDVRQDEOH���1R�RQH�SHUFHQWDJH�KDV�WKH�VDPH

FRPPHUFLDO�HIIHFW�DFURVV�EXVLQHVVHV��QRU�LV�WKH�GLVFRXQW�SHUFHQWDJH�GLUHFWO\

UHODWHG�WR�WKH�YDOXH�RI�WKH�PHPEHUVKLS�LQWHUHVWV���:KHUH�WKH�GLVFRXQW�FDQ

DSSO\�WR�DQ\�EHQHILW�WR�PHPEHUV��WKHUH�DUH�VLJQLILFDQW�FRVWV�LQ�HVWDEOLVKLQJ

WKH�EDVH�FRVW�FRPSDUHG�ZLWK�WKDW�RQ�ZKLFK�WKH�SHUFHQWDJH�GLVFRXQW�PXVW�EH

FDOFXODWHG�

,Q�WKH�LQWHUHVWV�RI�VLPSOLFLW\�DQG�HTXLW\��WKH�5HYLHZ�SUHIHUV�D�IOH[LEOH

FRQFHVVLRQ�OLPLWHG�E\�FRPPHUFLDO�FRQVLGHUDWLRQV���(OLJLEOH�GLVFRXQWV�PXVW�EH

REMHFWLYHO\�UHDVRQDEOH��FRPPHUFLDOO\�MXVWLILDEOH�DQG�QRW�H[FHVVLYH�WR�WKDW

FRPPHUFLDO�SXUSRVH��RQ�WKH�EDVLV�RI�DQ�DUP·V�OHQJWK�UHODWLRQVKLS�EHWZHHQ�WKH

HQWLW\�DQG�WKH�PHPEHUV�ZKR�UHFHLYH�WKH�GLVFRXQWV���7KDW�PHDQV�WKH�GLVFRXQWV

PXVW�EH�FRQVLVWHQW�ZLWK�D�ILGXFLDU\�REOLJDWLRQ�E\�WKH�PDQDJHUV�DQG�FRQWUROOHUV

WRZDUGV�WKH�HQWLW\���0HPEHU�GLVFRXQWV�ZLOO�QHHG�WR�UHODWH�WR�WKH�SURYLVLRQ�RI

JRRGV�RU�VHUYLFHV�WKDW�WKH�HQWLW\�PDNHV�DYDLODEOH�WR�WKH�SXEOLF�LQ�WKH�FRXUVH�RI

LWV�EXVLQHVV���$QG�WKH�GLVFRXQWV�PXVW�EH�DSSOLHG�ZKHQ�WKH�EHQHILWV�³�WKH

JRRGV�RU�VHUYLFHV�³�DUH�SURYLGHG�WR�WKH�PHPEHU��UDWKHU�WKDQ�EHLQJ�D

VXEVHTXHQW�GHFLVLRQ�GLVWULEXWLQJ�YDOXH�WR�PHPEHUV�LQ�WKH�OLJKW�RI�RYHUDOO

SHUIRUPDQFH�

:LGHO\�KHOG�HQWLWLHV�DUH�UHODWLYHO\�OHVV�OLNHO\�WKDQ�FORVHO\�KHOG�HQWLWLHV�WR�DFW�WR

WKH�DGYDQWDJH�RI�D�VPDOO�JURXS�RI�WKHLU�PHPEHUV���/LPLWLQJ�HOLJLEOH�GLVFRXQWV

WR�WKRVH�SURYLGHG�E\�ZLGHO\�KHOG�HQWLWLHV�ZKRVH�PHPEHUVKLS�LQWHUHVWV�DUH

UHTXLUHG�WR�EH�SXEOLFO\�DYDLODEOH��E\�OLVWLQJ�RU�RWKHU�JHQHUDO�DYDLODELOLW\��OHVVHQV

WKH�ULVN�RI�DEXVH�

7D[SD\HUV�ZLOO�GLVUHJDUG�VXFK�GLVFRXQWV�LQ�FDOFXODWLQJ�WKHLU�WD[DEOH�LQFRPH�

:KHUH�DQ�DVVRFLDWH�UHFHLYHV�WKH�GLVFRXQW�RQ�WKH�PHPEHU·V�DFFRXQW��WKH

DVVRFLDWH�ZLOO�DOVR�GLVUHJDUG�DQ\�GLVFRXQW�LQ�FDOFXODWLQJ�WKHLU�WD[DEOH�LQFRPH�

,QHOLJLEOH�GLVFRXQWV�PD\�DULVH�ZKHUH�DQ�HQWLW\�GRHV�QRW�TXDOLI\�WR�SURYLGH

HOLJLEOH�GLVFRXQWV��RU�GLVFRXQWV�IDLO�WR�VDWLVI\�WKH�RWKHU�UHTXLUHPHQWV�VSHFLILHG�
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,Q�VXFK�FLUFXPVWDQFHV��WKH�GLVFRXQWV�ZLOO�EH�WUHDWHG�DV�D�QRUPDO�IUDQNDEOH

GLVWULEXWLRQ�

Applying a profits first rule

Recommendation

12.3 A profits first rule

7KDW�GLVWULEXWLRQV�IURP�HQWLWLHV�WR�PHPEHUV�EH�WUHDWHG�DV�LQFRPH�RI�WKH

PHPEHUV�WR�WKH�H[WHQW�RI�DYDLODEOH�SURILWV�RI�WKH�HQWLWLHV�

'LVWULEXWLRQV�WR�PHPEHUV�VKRXOG�EH�WUHDWHG�DV�FRPLQJ�IURP�SURILWV�WR�WKH

H[WHQW�RI�WKH�HQWLW\·V�DYDLODEOH�SURILWV��DQG�KHQFH�EH�LQFOXGHG�LQ�WKH�PHPEHUV·

WD[DEOH�LQFRPH�DQG�EH�VXEMHFW�WR�LPSXWDWLRQ�DUUDQJHPHQWV���0HPEHUV�JHQHUDOO\

DFTXLUH�WKHLU�LQWHUHVW�LQ�DQ�HQWLW\�WR�VKDUH�LQ�LWV�SURILWV�ZKLOH�WKH\�UHPDLQ

PHPEHUV���$�SURILWV�ILUVW�UXOH��GLVFXVVHG�LQ�&KDSWHU����RI�$�3ODWIRUP�IRU

&RQVXOWDWLRQ��EHVW�HQVXUHV�IDLUQHVV�DPRQJ�PHPEHUV�DQG�VLPSOLFLW\�RI�WKH�HQWLW\

WD[�V\VWHP�

([LVWLQJ�ODZ�JLYHV�FRPSDQLHV�DQG�WUXVWV�VRPH�GLVFUHWLRQ�DV�WR�ZKHWKHU

GLVWULEXWLRQV�DUH�RXW�RI�SURILWV�RU�FRQWULEXWHG�FDSLWDO���7KLV�FDQ�UHVXOW�LQ

GHIHUUDO�RI�WD[��DV�ZHOO�DV�WKH�VWUHDPLQJ�RI�SURILWV�DQG�FRQWULEXWHG�FDSLWDO

DFFRUGLQJ�WR�PHPEHUV·�WD[�SRVLWLRQV���&XUUHQWO\��FRPSOH[�VSHFLILF

DQWL�DYRLGDQFH�SURYLVLRQV�DUH�DLPHG�DW�OLPLWLQJ�WD[�EHQHILWV�IORZLQJ�IURP�VXFK

GLVFUHWLRQ���,PSOHPHQWDWLRQ�RI�WKH�SURILWV�ILUVW�UXOH�DQG�RWKHU�UHODWHG�HQWLW\

UHIRUPV�ZLOO�HQDEOH�WKHVH�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV�WR�EH�UHSHDOHG

�5HFRPPHQGDWLRQ�������UHIOHFWLQJ�WKH�VWUXFWXUDO�QDWXUH�RI�WKHVH�SURSRVDOV�

7KH�DYDLODEOH�SURILWV�RI�DQ�HQWLW\�ZLOO�EH�PHDVXUHG�DV�WKH�H[FHVV�RI�WKH�QHW

DVVHWV�RI�WKH�HQWLW\�RYHU�LWV�FRQWULEXWHG�FDSLWDO��VXEMHFW�WR

5HFRPPHQGDWLRQ���������'LVWULEXWLRQV�WR�PHPEHUV�LQ�H[FHVV�RI�DYDLODEOH

SURILWV�ZLOO�EH�WUHDWHG�DV�EHLQJ�IURP�FRQWULEXWHG�FDSLWDO�DQG�ZLOO�JHQHUDOO\

UHGXFH�WKH�WD[�YDOXH�RI�WKH�PHPEHU·V�LQWHUHVW�

'LVWULEXWLRQV�ZKLFK�FDQFHO�D�PHPEHU·V�LQWHUHVW�LQ�DQ�HQWLW\�ZRXOG�EH�WUHDWHG�DV

FRPLQJ�SURSRUWLRQDOO\�IURP�WKH�DYDLODEOH�SURILWV�DQG�FRQWULEXWHG�FDSLWDO�RI�WKH

HQWLW\��ZLWK�WKH�H[FHSWLRQ�RI�RQ�PDUNHW�EX\�EDFNV�IRU�SUDFWLFDO�UHDVRQV��³

VHH�5HFRPPHQGDWLRQ�������
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Recommendation

12.4 Use of accounting records for the profits first rule

7KDW�HQWLWLHV�EH�DEOH�WR�UHO\�RQ�WKHLU�DFFRXQWLQJ�UHFRUGV��LI�NHSW�LQ

DFFRUGDQFH�ZLWK�JHQHUDOO\�DFFHSWHG�DFFRXQWLQJ�SULQFLSOHV��LQ�DSSO\LQJ

WKH�SURILWV�ILUVW�UXOH�LI�WKH�DPRXQW�RI�D�GLVWULEXWLRQ�GRHV�QRW�H[FHHG�WKH

DYDLODEOH�SURILWV�LQ�WKRVH�DFFRXQWV�

:KLOH�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������QRWHG�WKDW��LQ�SUDFWLFH��ERRN�YDOXHV

FRXOG�EH�UHOLHG�RQ�LQ�DSSO\LQJ�WKH�SURILWV�ILUVW�UXOH�JUHDWHU�FHUWDLQW\�ZLOO�EH

DFKLHYHG�E\�SURYLGLQJ�DQ�H[SOLFLW�¶VDIH�KDUERXU·�LQ�WKH�OHJLVODWLRQ�

7KH�SURILWV�ILUVW�UXOH�SURSRVHG�LQ�5HFRPPHQGDWLRQ������WUHDWV�DQ�HQWLW\

GLVWULEXWLRQ�DV�FRPLQJ�IURP�SURILWV�WR�WKH�H[WHQW�WKDW�WKH�HQWLW\�KDV�DYDLODEOH

SURILWV���:KHUH�WKHUH�DUH�LQ�IDFW�QR�DYDLODEOH�SURILWV��GLVWULEXWLRQV�ZRXOG�EH

WUHDWHG�DV�FRPLQJ�IURP�FRQWULEXWHG�FDSLWDO���8QGHU�WKLV�DSSURDFK��WKH�DYDLODEOH

SURILWV�RI�DQ�HQWLW\�DUH�HTXDO�WR�WKH�IDLU�YDOXH�RI�WKH�HQWLW\·V�QHW�DVVHWV�OHVV�LWV

FRQWULEXWHG�FDSLWDO�

&RQFHUQV�ZHUH�UDLVHG�LQ�FRQVXOWDWLRQV�WKDW�D�IDLU�YDOXH�UXOH�ZRXOG�KDYH�D

VLJQLILFDQW�FRPSOLDQFH�FRVW�IRU�WD[SD\HUV���6XFK�D�UXOH�FRXOG�UHTXLUH�YDOXDWLRQ

RI�DOO�DVVHWV�DQG�OLDELOLWLHV�WR�EH�FDUULHG�RXW�EHIRUH�HYHU\�GLVWULEXWLRQ��HYHQ

ZKHUH�DFFRXQWLQJ�UHFRUGV�ZRXOG�VDWLVIDFWRULO\�HVWDEOLVK�WKDW�WKH�GLVWULEXWLRQ

ZDV�RXW�RI�SURILWV�

,I�DQ�HQWLW\�PDLQWDLQV�DFFRXQWV�SUHSDUHG�LQ�DFFRUGDQFH�ZLWK�JHQHUDOO\�DFFHSWHG

DFFRXQWLQJ�SULQFLSOHV��WKH�SURILWV�LQ�WKRVH�DFFRXQWV��DGMXVWHG�LI�QHFHVVDU\�IRU

GLIIHUHQFHV�EHWZHHQ�FRQWULEXWHG�FDSLWDO�IRU�WD[�SXUSRVHV�DQG�FDSLWDO�IRU

DFFRXQWLQJ�SXUSRVHV��ZLOO�EH�DFFHSWDEOH�LQ�HVWDEOLVKLQJ�WKDW�D�GLVWULEXWLRQ�LV�RXW

RI�SURILWV���(QWLWLHV�LQ�VXFK�FDVHV�ZLOO�QRW�QHHG�WR�HVWDEOLVK�WKH�IDLU�YDOXH�RI

DVVHWV�EHIRUH�PDNLQJ�WKH�GLVWULEXWLRQ��)RU�PRVW�HQWLWLHV�WKDW�DUH�RQJRLQJ�DQG

QRW�EHLQJ�ZRXQG�XS��LW�ZLOO�XVXDOO\�EH�WKH�FDVH�WKDW�WKH�XVH�RI�DFFRXQWLQJ

UHFRUGV�ZLOO�UHFRJQLVH�D�GLVWULEXWLRQ�DV�FRPLQJ�HQWLUHO\�IURP�SURILWV���(QWLWLHV

FRXOG��QHYHUWKHOHVV��FKRRVH�WR�XVH�IDLU�YDOXHV�LQ�SUHIHUHQFH�WR�ERRN�YDOXHV

VKRXOG�WKH\�ZLVK�WR�GR�VR�

,I�D�GLVWULEXWLRQ�H[FHHGV�SURILWV�UHFRUGHG�LQ�WKH�HQWLW\·V�DFFRXQWV��LW�ZLOO�EH

QHFHVVDU\�WR�HVWDEOLVK�WKH�IDLU�YDOXH�RI�DVVHWV�LQ�RUGHU�WR�GHWHUPLQH�WKH�H[WHQW

WR�ZKLFK�WKHUH�DUH�SURILWV��JHQHUDOO\�XQUHDOLVHG�JDLQV��QRW�UHFRJQLVHG�LQ�WKRVH

DFFRXQWV���,I�WKH�DFFRXQWV�RI�DQ�HQWLW\�GR�QRW�DFFRUG�ZLWK�JHQHUDOO\�DFFHSWHG

DFFRXQWLQJ�SULQFLSOHV��WKH\�ZLOO�QRW�EH�DFFHSWDEOH�IRU�GHWHUPLQLQJ�ZKHWKHU�D

GLVWULEXWLRQ�LV�RXW�RI�SURILWV�
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Recommendation

12.5 Specific exceptions to the profits first rule

7KDW�GLVWULEXWLRQV�RI�WKH�IROORZLQJ�DPRXQWV�EH�VSHFLILF�H[FHSWLRQV�WR�WKH

SURILWV�ILUVW�UXOH�

Current year gains on pre-CGT trust assets

�L� LI�WKH�JDLQV�DUH�GLVWULEXWHG�LQ�WKH�\HDU�RI�UHDOLVDWLRQ�³�FDSLWDO

JDLQV�UHDOLVHG�RQ�SUH�&*7�DVVHWV�ZKLFK�DUH�KHOG�LQ�WUXVWV�SULRU�WR

WKH�GDWH�RI�DQQRXQFHPHQW�RI�WKHVH�DUUDQJHPHQWV�

Current year exempt gains on pre-announcement trust assets

�LL� LI�GLVWULEXWHG�LQ�WKH�\HDU�RI�UHDOLVDWLRQ�³�WKH�LQGH[DWLRQ

FRPSRQHQW�RU�JRRGZLOO�H[HPSWLRQ�FRPSRQHQW�RI�FDSLWDO�JDLQV��RU

VXEVWLWXWH�FDSLWDO�JDLQV�H[FOXVLRQV�DULVLQJ�IURP�RWKHU

UHFRPPHQGDWLRQV�RI�WKH�5HYLHZ��UHDOLVHG�RQ�SRVW�&*7�DVVHWV

ZKLFK�DUH�KHOG�LQ�WUXVWV�SULRU�WR�WKH�GDWH�RI�DQQRXQFHPHQW�RI�WKHVH

DUUDQJHPHQWV�

Trust income taxed outside entity regime

�LLL� UHJDUGOHVV�RI�ZKHQ�WKH�LQFRPH�LV�GLVWULEXWHG�³�UHWDLQHG�LQFRPH�RI

D�WUXVW�ZKLFK�ZDV�WD[HG�EHIRUH�WKH�WUXVW�EHFDPH�SDUW�RI�WKH�QHZ

HQWLW\�WD[�V\VWHP��VHH�5HFRPPHQGDWLRQ��������DQG

Distributions to members by associate entity

�LY� GLVWULEXWLRQV�WR�D�PHPEHU�RI�DQ�HQWLW\�PDGH�E\�DQ�DVVRFLDWH�RI�WKH

HQWLW\��ZKHUH�WKH�DVVRFLDWH�LV�LWVHOI�DQ�HQWLW\��WR�ZKLFK�VHSDUDWH

SURYLVLRQV�ZLOO�DSSO\�³�VHH�5HFRPPHQGDWLRQ��������

7KH�H[FHSWLRQV�UHFRPPHQGHG��DUH�LQWHQGHG�WR�HQVXUH�WKDW�LQGLYLGXDOV�UHFHLYH

WKH�VDPH�WUHDWPHQW�LQ�VRPH�LPSRUWDQW�UHVSHFWV�LQ�UHODWLRQ�WR�H[LVWLQJ�DVVHWV

KHOG�LQ�WUXVWV�

([FHSWLRQV�WR�WKH�SURILWV�ILUVW�UXOH�WKDW�ODUJHO\�UHIOHFWHG�WKH�WUDQVLWLRQDO

DUUDQJHPHQWV�IRU�WUXVWV�SURSRVHG�LQ�$�1HZ�7D[�6\VWHP��SDJH������ZHUH

FDQYDVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV������������&RQFHUQV�ZHUH�UDLVHG

LQ�FRQVXOWDWLRQV�WKDW�WKRVH�H[FHSWLRQV�ZHUH�WRR�OLPLWHG�LQ�VFRSH�RU�WRR

UHVWULFWHG�LQ�WLPH��IRU�H[DPSOH��RQO\�FHUWDLQ�DPRXQWV�GLVWULEXWHG�ZLWKLQ�WKH�\HDU

RI�UHDOLVDWLRQ��DQG�RYHUO\�FRPSOH[�

5HFRPPHQGDWLRQ������LLL��LV�D�QHFHVVDU\�H[WHQVLRQ�RI�WKH�SURSRVDOV�LQ�$�1HZ

7D[�6\VWHP���,W�GLIIHUV�IURP�WKH�RSWLRQ�GLVFXVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ

�SDJH������E\�QRW�DSSO\LQJ�D�ILYH�\HDU�WLPH�OLPLW�LQ�UHVSHFW�RI�SULRU�WD[HG

LQFRPH���$SSO\LQJ�WKH�WLPH�OLPLW�ZRXOG�UHTXLUH�FRPSOLFDWHG�WD[�YDOXH

DGMXVWPHQWV�IRU�XQGLVWULEXWHG�DPRXQWV�DW�WKH�HQG�RI�WKH�SHULRG���7KH

H[FHSWLRQ�DSSOLHV�ZKHWKHU�WKH�LQFRPH�ZDV�WD[HG�WR�WKH�HQWLW\�RU�DQRWKHU
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SHUVRQ��IRU�H[DPSOH��D�SUHVHQWO\�HQWLWOHG�EHQHILFLDU\�RI�D�WUXVW����,W�DOVR�DSSOLHV

WR�LQFRPH�WD[HG�DIWHU�FRPPHQFHPHQW�RI�WKH�QHZ�HQWLW\�WD[�V\VWHP��IRU

H[DPSOH��LQFRPH�RI�D�WUXVW�ZKLFK�LV�LQLWLDOO\�DQ�H[FOXGHG�WUXVW�DQG�ODWHU

EHFRPHV�VXEMHFW�WR�HQWLW\�WD[DWLRQ�

5HFRPPHQGDWLRQ������LL��FDWHUV�IRU�WKH�FKDQJHV�UHFRPPHQGHG�WR�WKH�WD[DWLRQ

RI�FDSLWDO�JDLQV��5HFRPPHQGDWLRQV������DQG�������E\�PDLQWDLQLQJ�WKH

FRPPLWPHQW�LQ�$�1HZ�7D[�6\VWHP�LQ�UHODWLRQ�WR�WUHDWPHQW�RI�FDSLWDO�JDLQV�RQ

H[LVWLQJ�SRVW�&*7�DVVHWV�LQ�WUXVWV���8QGHU�5HFRPPHQGDWLRQ�������KRZHYHU�

HQWLWLHV�ZLOO�KDYH�WKH�LQGH[HG�FRVW�EDVHV�RQ�WKHLU�SRVW�&*7�DVVHWV�¶IUR]HQ·�DW

���6HSWHPEHU�������DQG�WKH����SHU�FHQW�FDSLWDO�JDLQV�H[FOXVLRQ�ZLOO�QRW�DSSO\�

5HFRPPHQGDWLRQV������L��DQG��LL��DFFRUGLQJO\�QHHG�WR�DSSO\�IURP�WKH�GDWH�RI

DQQRXQFHPHQW�RI�WKHVH�DUUDQJHPHQWV��UDWKHU�WKDQ�WKH�FRPPHQFHPHQW�RI�WKH

QHZ�HQWLW\�V\VWHP���7KH�HDUOLHU�VWDUW�GDWH�ZLOO�DGGUHVV�WKH�LQFHQWLYH�FRPSDQLHV

ZRXOG�RWKHUZLVH�KDYH�WR�VKLIW�SRVW�&*7�DVVHWV�LQWR�WUXVWV�SULRU�WR�WKH

FRPPHQFHPHQW�RI�WKH�HQWLW\�WD[�UHJLPH�

3URYLGLQJ�DQ�HYHQ�ZLGHU�H[FHSWLRQ��VXFK�DV�IRU�SXUSRUWHG�GLVWULEXWLRQV�RI�DOO

WUDQVLWLRQDO�FRQWULEXWHG�FDSLWDO�RI�WUXVWV��ZRXOG�EH�FRQWUDU\�WR�WKH�REMHFWLYH�RI

DSSO\LQJ�WKH�VDPH�UHJLPH�WR�WUXVWV�DV�WR�RWKHU�HQWLWLHV���,W�LV�QRW�UHFRPPHQGHG

WKDW�FRPSDQLHV�UHFHLYH�DQ\�WUDQVLWLRQDO�UHOLHI�IURP�WKH�SURILWV�ILUVW�UXOH�

,W�ZDV�VXJJHVWHG�LQ�FRQVXOWDWLRQV�WKDW�H[FHSWLRQV�VLPLODU�WR�WKRVH�DYDLODEOH�LQ

WKH�8QLWHG�6WDWHV·�WD[�FRGH�EH�SURYLGHG���7KH�8QLWHG�6WDWHV·�WD[�FRGH�FRQWDLQV

D�VLPLODU�SURYLVLRQ�WR�WKH�SURILWV�ILUVW�UXOH��JHQHUDOO\�UHTXLULQJ�GLVWULEXWLRQV�WR

EH�RXW�RI�HDUQLQJV�DQG�SURILWV�LQ�WKH�ILUVW�LQVWDQFH���7KDW�UHTXLUHPHQW�DOVR

DSSOLHV�WR�GLVWULEXWLRQV�LQ�FRQQHFWLRQ�ZLWK�D�FDQFHOODWLRQ�RU�UHGHPSWLRQ�RI

VWRFN���+RZHYHU��WKHUH�LV�DQ�H[FHSWLRQ�LI�WKH�GLVWULEXWLRQ�LV�VXEVWDQWLDOO\

GLVSURSRUWLRQDWH�ZLWK�UHVSHFW�WR�WKH�VKDUHKROGLQJ�EHLQJ�UHGHHPHG�RU�LI�LW

WHUPLQDWHV�WKH�VKDUHKROGHU·V�HQWLUH�LQWHUHVW��DQG�LQ�FHUWDLQ�RWKHU�FDVHV���*LYHQ

WKH�DYDLODELOLW\�RI�WKH�¶VOLFH·�DSSURDFK��5HFRPPHQGDWLRQ���������DGGLWLRQDO

H[FHSWLRQV�WR�WKH�SURILWV�ILUVW�UXOH�E\�DQDORJ\�WR�WKH�8QLWHG�6WDWHV·�SURYLVLRQV

KDYH�QRW�EHHQ�UHFRPPHQGHG���7KH�VOLFH�DSSURDFK�ZLOO�DSSO\�WR�FDQFHOODWLRQV�RU

UHGHPSWLRQV�RI�PHPEHUVKLS�LQWHUHVWV��DQG�ZLOO�DOORZ�FRQWULEXWHG�FDSLWDO

DWWULEXWDEOH�WR�WKH�UHGHHPHG�RU�FDQFHOOHG�PHPEHUVKLS�LQWHUHVWV�WR�EH

GLVWULEXWHG��SURSRUWLRQDWHO\��DKHDG�RI�UHWDLQHG�SURILWV�
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Measuring contributed capital

Recommendation

12.6 Measuring the contributed capital of entities

For entities:  general principles

�D� 7KDW�DIWHU�WKH�FRPPHQFHPHQW�RI�WKH�QHZ�HQWLW\�WD[�V\VWHP��WKH

FRQWULEXWHG�FDSLWDO�RI�DQ�HQWLW\�FRQVLVW�RI�DPRXQWV�SURYLGHG�

�L� DV�FRQVLGHUDWLRQ�IRU�WKH�LVVXH�RI�PHPEHUVKLS�LQWHUHVWV�LQ�WKH

HQWLW\�

�LL� WR�VDWLVI\�DQ�REOLJDWLRQ�LQ�UHVSHFW�RI�H[LVWLQJ�PHPEHUVKLS

LQWHUHVWV��RU

�LLL� IRU�WKH�VROH�SXUSRVH�RI�DOORZLQJ�PHPEHUVKLS�LQWHUHVWV�LQ�WKH

HQWLW\�WR�EH�FUHDWHG�RU�WKHLU�YDOXH�HQKDQFHG�

For trusts:  inclusion of exempt goodwill gains

�E� 7KDW�DIWHU�WKH�FRPPHQFHPHQW�RI�WKH�QHZ�HQWLW\�WD[�V\VWHP��WKH

FRQWULEXWHG�FDSLWDO�RI�D�WUXVW�LQFOXGH�UHDOLVHG�H[HPSW�JDLQV�XQGHU

WKH�VPDOO�EXVLQHVV�&*7�JRRGZLOO�H[HPSWLRQ��RU�UHFRPPHQGHG

VPDOO�EXVLQHVV�DVVHWV�H[HPSWLRQ��

For companies:  inclusion of liquidation gains on pre-CGT assets

�F� 7KDW�DIWHU�WKH�FRPPHQFHPHQW�RI�WKH�QHZ�HQWLW\�WD[�V\VWHP��WKH

FRQWULEXWHG�FDSLWDO�RI�D�FRPSDQ\�LQFOXGH�UHDOLVHG�JDLQV�IURP�VDOH

RI�SUH�&*7�DVVHWV�ZKHQ�WKDW�FRPSDQ\�LV�OLTXLGDWHG�

Commencement provisions for existing entities

�G� 7KDW�IRU�HQWLWLHV�H[LVWLQJ�DW�WKH�FRPPHQFHPHQW�GDWH�RI�WKH�QHZ

HQWLW\�WD[�V\VWHP��WKHLU�WUDQVLWLRQDO�FRQWULEXWHG�FDSLWDO�FRQVLVW�RI�

�L� IRU�WUXVWV�³�FDVK�DQG�WKH�WD[�YDOXH��DGMXVWHG�DV�QHFHVVDU\��RI

DVVHWV��OHVV�OLDELOLWLHV�DQG�SULRU�WD[HG�DPRXQWV��KHOG�DW�WKH

GDWH�RI�FRPPHQFHPHQW��SOXV��RQ�GLVSRVDO�RI�WKRVH�DVVHWV

KHOG�SULRU�WR�WKH�GDWH�RI�DQQRXQFHPHQW�RI�WKHVH

DUUDQJHPHQWV��DPRXQWV�FRQVLVWHQW�ZLWK�WKH�SULQFLSOH�RI

SURYLGLQJ�WKH�VDPH�VXEVWDQWLYH�WD[�WUHDWPHQW�RI�UHDOLVHG

JDLQV�RQ�WKRVH�DVVHWV�DV�ZRXOG�KDYH�EHHQ�DFKLHYHG�LI�WUXVWV

KDG�FRQWLQXHG�WR�QRW�EH�WD[HG�OLNH�FRPSDQLHV�

�LL� IRU�FRPSDQLHV�LQFOXGLQJ�FR�RSHUDWLYHV�³�WKHLU�VKDUH�FDSLWDO

DFFRXQW�UHGXFHG�E\�DQ\�WDLQWHG�RU�XQSDLG�DPRXQWV��RU�
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ZKHUH�UHOHYDQW��WKHLU�WUDQVLWLRQDO�FRQWULEXWHG�FDSLWDO�EH�SDLG

XS�VKDUH�FDSLWDO�RI�WKH�FRPSDQ\�DQG�DQ\�SUHPLXPV�UHFHLYHG

E\�WKH�FRPSDQ\�RQ�VKDUHV�LVVXHG�E\�LW���DQG

�LLL� IRU�OLPLWHG�SDUWQHUVKLSV�³�ZKDW�WKHLU�FRQWULEXWHG�FDSLWDO

ZRXOG�KDYH�EHHQ�KDG�WKH�JHQHUDO�UXOHV�IRU�GHWHUPLQLQJ

FRQWULEXWHG�FDSLWDO�DOZD\V�DSSOLHG�

General principle

$�V\VWHP�RI�HQWLW\�WD[DWLRQ�QHHGV�WR�UHFRJQLVH�DPRXQWV�FRQWULEXWHG�WR�DQ

HQWLW\�E\�RU�RQ�EHKDOI�RI�LWV�PHPEHUV��SDVW�RU�SUHVHQW��DQG�WKH�UHWXUQ�E\�WKH

HQWLW\�RI�WKRVH�DPRXQWV�WR�LWV�PHPEHUV�

,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��FDWHJRULHV�RI�DPRXQWV�ZHUH�VSHFLILHG�WKDW�FRXOG�EH

WDNHQ�WR�EH�D�FRQWULEXWLRQ�RI�FDSLWDO�WR�D�FRPSDQ\��SDJHV�����������D�WUXVW

�SDJH����������DQG�D�OLPLWHG�SDUWQHUVKLS��SDJH������DIWHU�WKH�FRPPHQFHPHQW

RI�WKH�HQWLW\�WD[�V\VWHP���([DPSOHV�LQFOXGHG�DPRXQWV�VHWWOHG�RQ�D�WUXVW�DQG

UHFHLSWV�IURP�WKH�LVVXH�RI�QHZ�VKDUHV�

7KH�JHQHUDO�SULQFLSOHV�XQGHUO\LQJ�WKH�YDULRXV�W\SHV�RI�DPRXQWV�VSHFLILHG�LQ

$�3ODWIRUP�IRU�&RQVXOWDWLRQ�DUH�WKDW�D�SD\PHQW�WR�DQ�HQWLW\�FRQVWLWXWHV�D

FRQWULEXWLRQ�RI�FDSLWDO�WR�WKH�HQWLW\�LI�LW�LV�

� SURYLGHG�DV�FRQVLGHUDWLRQ�IRU�WKH�LVVXH�RI�PHPEHUVKLS�LQWHUHVWV�LQ�WKH�HQWLW\

�IRU�H[DPSOH��DQ�LVVXH�RI�QHZ�VKDUHV�RU�XQLWV��

� SURYLGHG�WR�VDWLVI\�DQ�REOLJDWLRQ�LQ�UHVSHFW�RI�H[LVWLQJ�PHPEHUVKLS�LQWHUHVWV

�IRU�H[DPSOH��D�FDOO�RQ�XQSDLG�DPRXQWV�RQ�VKDUHV���RU

� SURYLGHG�WR�DOORZ�PHPEHUVKLS�LQWHUHVWV�LQ�DQ�HQWLW\�WR�EH�FUHDWHG�RU�WKHLU

YDOXH�HQKDQFHG��IRU�H[DPSOH��VHWWOHPHQWV�RQ�D�WUXVW�LQ�UHVSHFW�RI�D�WKLUG

SDUW\��

Trusts and exempt goodwill gains

$�1HZ�7D[�6\VWHP�SURSRVHG�WKDW��IRU�ERWK�H[LVWLQJ�DQG�IXWXUH�EXVLQHVVHV�LQ

WUXVWV��WKH�¶FXUUHQW·�WD[�VWDWXV�EH�PDLQWDLQHG�IRU�GLVWULEXWLRQV�RXW�RI�H[HPSW

&*7�JRRGZLOO�JDLQV���7KLV�LV�DFKLHYHG�E\�LQFOXGLQJ�VXFK�H[HPSW�DPRXQWV�LQ

WKH�FRQWULEXWHG�FDSLWDO�RI�D�WUXVW�

7KDW�SURSRVHG�WUHDWPHQW�QHHGV�DGMXVWPHQW�WR�UHIOHFW�5HFRPPHQGDWLRQ�����

WKDW�WKH�H[LVWLQJ�&*7�JRRGZLOO�H[HPSWLRQ�IRU�VPDOO�EXVLQHVV�EH�UHSODFHG�ZLWK

D�VPDOO�EXVLQHVV�DVVHWV�H[HPSWLRQ�RI����SHU�FHQW�RI�DOO�FDSLWDO�JDLQV�DULVLQJ�RQ

WKH�GLVSRVDO�RI�DFWLYH�DVVHWV��LQFOXGLQJ�JRRGZLOO����$OO�H[HPSW�DPRXQWV�XQGHU

WKH�QHZ�VPDOO�EXVLQHVV�H[HPSWLRQ�ZLOO�EH�LQFOXGHG�LQ�FRQWULEXWHG�FDSLWDO�RQ

UHDOLVDWLRQ�



Section 12:  Distributions

A Tax System Redesigned 439

Pre-CGT assets and liquidations

,QFOXGLQJ�UHDOLVHG�JDLQV�IURP�VDOH�RI�SUH�&*7�DVVHWV�LQ�D�FRPSDQ\·V

FRQWULEXWHG�FDSLWDO�XSRQ�OLTXLGDWLRQ�³�5HFRPPHQGDWLRQ������F��³�SUHVHUYHV

WKH�HIIHFW�RI�WKH�FXUUHQW�ODZ��ZKLFK�WUHDWV�WKHVH�GLVWULEXWLRQV�OLNH�UHWXUQV�RI

VKDUH�FDSLWDO���$�UHWXUQ�RI�VXFK�FRQWULEXWHG�FDSLWDO�LQ�UHVSHFW�RI�D�SUH�&*7

PHPEHUVKLS�LQWHUHVW�ZLOO�QRW�EH�DVVHVVDEOH���7KLV�LV�FRQVLVWHQW�ZLWK�WKH

WUHDWPHQW�SURSRVHG�LQ�$�1HZ�7D[�6\VWHP��SDJH��������6LPSOLFLW\�DQG

FRQVLVWHQF\�DUH�VHUYHG�E\�IRUPDOO\�LQFOXGLQJ�WKH�SUH�&*7�JDLQV�LQ�FRQWULEXWHG

FDSLWDO��DQG�QRW�DOORZLQJ�D�VSHFLDO�GLVFUHWLRQ�WR�GLVWULEXWH�DV�FDSLWDO�RXWVLGH�WKH

RSHUDWLRQ�RI�WKH�SURILWV�ILUVW�DQG�VOLFH�DSSURDFKHV�

)RU�WUXVWV��WKH�VDPH�UHVXOW�LV�DFKLHYHG�WKURXJK�WKH�FRPPHQFHPHQW

DUUDQJHPHQWV�IRU�WD[LQJ�WUXVWV�OLNH�FRPSDQLHV���7KHVH�ZLOO�LQFOXGH�UHDOLVHG�JDLQV

RQ�SUH�&*7�DVVHWV�LQ�D�WUXVW·V�FRQWULEXWHG�FDSLWDO�ZKHQHYHU�WKH�JDLQV�DUH

UHDOLVHG�³�5HFRPPHQGDWLRQ������G��L��

Other transitional rules

)RU�HQWLWLHV�H[LVWLQJ�DW�WKH�FRPPHQFHPHQW�RI�WKH�QHZ�HQWLW\�WD[�V\VWHP��LW�LV

QHFHVVDU\�WR�KDYH�WUDQVLWLRQDO�UXOHV�WR�GHWHUPLQH�WKHLU�VWDUWLQJ�FRQWULEXWHG

FDSLWDO�WKDW�UHFRJQLVH�SUHYLRXV�FRQWULEXWLRQV��DQG�UHWXUQV�RI�FDSLWDO����$PRXQWV

ZLOO�DOVR�EH�DGGHG�WR�FRQWULEXWHG�FDSLWDO��LQ�HIIHFW��WR�UHWDLQ�WKH�H[LVWLQJ�WD[

WUHDWPHQW�LQ�UHVSHFW�RI�FHUWDLQ�DVVHWV�KHOG�LQ�WUXVWV�

)RU�FRPSDQLHV��WKRVH�WUDQVLWLRQDO�UXOHV�ZLOO�EH�EDVHG�RQ�D�FRPSDQ\·V�VKDUH

FDSLWDO�DFFRXQW�DGMXVWHG�IRU�WDLQWHG�RU�XQSDLG�DPRXQWV�

)RU�OLPLWHG�SDUWQHUVKLSV��ZKLFK�DUH�DOUHDG\�WD[HG�OLNH�FRPSDQLHV���FRQWULEXWHG

FDSLWDO�ZLOO�EH�WKH�DPRXQW�WKDW�ZRXOG�KDYH�EHHQ�WKH�EDODQFH�RI�WKH�OLPLWHG

SDUWQHUVKLS·V�FRQWULEXWHG�FDSLWDO�DFFRXQW�LI�WKH\�KDG�REVHUYHG�WKH�JHQHUDO

SULQFLSOHV�VHW�RXW�DERYH�

)RU�WUXVWV��WKH�RSWLRQV�GLVFXVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV���������

UHIOHFW�WKH�SURSRVHG�WUDQVLWLRQDO�DUUDQJHPHQWV�LQ�$�1HZ�7D[�6\VWHP��SDJH������

7KH�EDVLF�SULQFLSOH�EHKLQG�WKH�SURSRVDOV�LQ�$�1HZ�7D[�6\VWHP�LV�WR�PDLQWDLQ

WKH�VDPH�VXEVWDQWLYH�WD[�WUHDWPHQW�RI�FHUWDLQ�IXWXUH�JDLQV�RQ�WKH�UHDOLVDWLRQ�RI

SUH�FRPPHQFHPHQW�DVVHWV�DV�ZRXOG�KDYH�EHHQ�DFKLHYHG�LI�WUXVWV�KDG�FRQWLQXHG

WR�QRW�EH�WD[HG�OLNH�FRPSDQLHV���7KLV�LV�DFKLHYHG�E\�WUHDWLQJ�FHUWDLQ�H[HPSW

JDLQV�DV�FRQWULEXWHG�FDSLWDO�

7KH�IXWXUH�JDLQV�LGHQWLILHG�LQ�$�1HZ�7D[�6\VWHP�ZHUH�UHDOLVHG�JDLQV�RQ

SUH�&*7�DVVHWV��LQGH[HG�FRPSRQHQW�RI�UHDOLVHG�JDLQV�RQ�SRVW�&*7�DVVHWV�DQG

H[HPSW�&*7�JRRGZLOO�JDLQV�IRU�VPDOO�EXVLQHVV���$V�GLVFXVVHG�DERYH�ZLWK

UHVSHFW�WR�H[HPSW�&*7�JRRGZLOO�JDLQV��WKHVH�SURSRVHG�DUUDQJHPHQWV�UHTXLUH

PRGLILFDWLRQ�WR�UHIOHFW�RWKHU�UHFRPPHQGDWLRQV�RI�WKH�5HYLHZ�UHJDUGLQJ�WKH�WD[

WUHDWPHQW�RI�DVVHWV���,Q�SDUWLFXODU��WKH�JHQHUDO����SHU�FHQW�H[FOXVLRQ��RU�FKRLFH



Implementing a unified entity regime

440 A Tax System Redesigned

RI�LQGH[HG�FRVW�EDVH��DYDLODEOH�IRU�HOLJLEOH�FDSLWDO�JDLQV�RI�LQGLYLGXDOV��VHH

5HFRPPHQGDWLRQ�������ZLOO�DOVR�EH�DYDLODEOH�WR�WUXVWV�LQ�UHVSHFW�RI�DVVHWV�KHOG

SULRU�WR�WKH�GDWH�RI�DQQRXQFHPHQW�RI�WKHVH�DUUDQJHPHQWV���5HDOLVHG�JDLQV�RQ

DVVHWV�KHOG�DW�WKH�GDWH�RI�DQQRXQFHPHQW�WKDW�DUH�H[HPSW�HLWKHU�E\�LQGH[DWLRQ

RU�FKRLFH�RI�WKH����SHU�FHQW�&*7�H[FOXVLRQ�ZLOO�EH�LQFOXGHG�LQ�FRQWULEXWHG

FDSLWDO�RQ�UHDOLVDWLRQ�

Recommendation

12.7 Exclusion of prior taxed income from contributed capital

7KDW�WKH�SULRU�WD[HG�LQFRPH�RI�WUXVWV�EH�WUHDWHG�VHSDUDWHO\�DQG�QRW�EH

LQFOXGHG�LQ�WKH�FRQWULEXWHG�FDSLWDO�RI�DQ�HQWLW\�

3ULRU�WD[HG�LQFRPH�LV�WKH�UHWDLQHG�LQFRPH�RI�D�WUXVW�WD[HG�SULRU�WR�WKH�HQWLW\

EHFRPLQJ�VXEMHFW�WR�WKH�HQWLW\�WD[�V\VWHP���7KH�GLVWULEXWLRQ�RI�SULRU�WD[HG

LQFRPH�QHHGV�WR�WDNH�DFFRXQW�RI�LWV�SULRU�WD[�VWDWXV��DQG�KHQFH�UHFHLYH�D

GLIIHUHQW�WD[�WUHDWPHQW��WKDW�LV��QRW�EH�SDUW�RI�WD[DEOH�LQFRPH�QRU�UHGXFH�WKH

WD[�YDOXH�RI�PHPEHUVKLS�LQWHUHVWV��IURP�GLVWULEXWLRQV�RI�SURILW�RU�FRQWULEXWHG

FDSLWDO�

7KH�RSWLRQ�RXWOLQHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������ZDV�IRU�SULRU�WD[HG

LQFRPH�WR�IRUP�SDUW�RI�D�WUXVW·V�FRQWULEXWHG�FDSLWDO��EXW�WR�EH�VXEMHFW�WR

GLIIHUHQW�WD[�FRQVHTXHQFHV�XSRQ�GLVWULEXWLRQ�WR�PHPEHUV���+RZHYHU��WKH�YHU\

GLIIHUHQW�WD[�WUHDWPHQW�RI�SULRU�WD[HG�LQFRPH��DV�DJDLQVW�FRQWULEXWHG�FDSLWDO

JHQHUDOO\��PDNHV�LW�PRUH�SUDFWLFDO�WR�GHDO�ZLWK�LW�VHSDUDWHO\�DQG�QRW�LQFOXGH�LW�LQ

FRQWULEXWHG�FDSLWDO�

6HSDUDWH�WUHDWPHQW�ZLOO�QRW�UHVXOW�LQ�DQ\�VXEVWDQWLYH�FKDQJH�WR�WKH�WUHDWPHQW�RI

SULRU�WD[HG�LQFRPH�XQGHU�WKH�JHQHUDO�HQWLW\�WD[�V\VWHP���&RPSDUHG�ZLWK�WKH

RSWLRQV�RXWOLQHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�LQ�&KDSWHU�����FRQVHTXHQWLDO

FKDQJHV�ZLOO�EH�UHTXLUHG�WR�WKH�UXOHV�IRU�WKH�FRQWULEXWHG�FDSLWDO�RI�WUXVWV

H[LVWLQJ�DW�WKH�FRPPHQFHPHQW�RI�WKH�QHZ�WD[�V\VWHP�DQG�WR�WKH�RSHUDWLRQ�RI

WKH�SURILWV�ILUVW�UXOH��VHH�5HFRPPHQGDWLRQ������LLL�����,W�ZLOO�VLPSOLI\�WKH

OHJLVODWLYH�UXOHV�UHTXLUHG�

Recommendation
12.8 Contributed capital account

7KDW�DOO�HQWLWLHV�WD[HG�XQGHU�WKH�QHZ�HQWLW\�WD[�V\VWHP�EH�UHTXLUHG�WR

NHHS�D�FRQWULEXWHG�FDSLWDO�DFFRXQW�IRU�WD[�SXUSRVHV�

$OO�HQWLWLHV�ZLOO�QHHG�WR�NQRZ�WKHLU�FRQWULEXWHG�FDSLWDO�IRU�WD[�SXUSRVHV�LQ

YDULRXV�VLWXDWLRQV���)RU�H[DPSOH��WKH\�ZLOO�QHHG�WR�NQRZ�WKHLU�FRQWULEXWHG

FDSLWDO�ZKHQ�DSSO\LQJ�WKH�SURILWV�ILUVW�UXOH�WR�D�GLYLGHQG�RU�ZKHQ�DSSO\LQJ�WKH

¶VOLFH·�DSSURDFK�WR�EX\LQJ�EDFN�D�VKDUH�RII�PDUNHW�
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)RU�FRPSDQLHV��WKH�5HYLHZ�RXWOLQHG�WZR�RSWLRQV�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ

�SDJHV����������IRU�GHWHUPLQLQJ�FRQWULEXWHG�FDSLWDO�³�E\�UHIHUHQFH�WR�H[LVWLQJ

WD[�UXOHV�WKDW�UHO\�RQ�WKH�FRPSDQ\·V�VKDUH�FDSLWDO�DFFRXQW�RU�E\�UHTXLULQJ

FRPSDQLHV�WR�PDLQWDLQ�D�VHSDUDWH�FRQWULEXWHG�FDSLWDO�DFFRXQW��DV�IRU�WUXVWV�DQG

OLPLWHG�SDUWQHUVKLSV����&RQFHUQV�ZHUH�H[SUHVVHG�LQ�FRQVXOWDWLRQ�WKDW�UHTXLULQJ

PDLQWHQDQFH�RI�D�VHSDUDWH�FRQWULEXWHG�FDSLWDO�DFFRXQW�ZRXOG�LQYROYH

VLJQLILFDQW�DGGLWLRQDO�UHSRUWLQJ�DQG�LQIRUPDWLRQ�REOLJDWLRQV�IRU�FRPSDQLHV�

7KH�H[LVWLQJ�DSSURDFK�RI�UHO\LQJ�RQ�D�FRPSDQ\·V�VKDUH�FDSLWDO�DFFRXQW�FDQ�EH

FRPSOH[��UHOLHV�RQ�VSHFLILF�DQWL�DYRLGDQFH�SURYLVLRQV�WR�SUHYHQW�DEXVH��DQG�LV

QRW�UHOHYDQW�WR�WUXVWV�RU�OLPLWHG�SDUWQHUVKLSV��DV�WKH\�GR�QRW�KDYH�D�VKDUH

FDSLWDO�DFFRXQW�DQG�NHHS�FDSLWDO�DFFRXQWV�LQ�D�GLIIHUHQW�ZD\����,W�ZRXOG�DOVR�EH

GLIILFXOW�WR�LQWHJUDWH�WKH�H[LVWLQJ�DSSURDFK�ZLWK�D�SURILWV�ILUVW�UXOH��DV�WKDW�UXOH

PD\�WUHDW�GLVWULEXWLRQV�DV�EHLQJ�SURILW�RU�FRQWULEXWHG�FDSLWDO�ZKHWKHU�WKH\�DUH

GHELWHG�WR�D�FRPSDQ\·V�VKDUH�FDSLWDO�DFFRXQW�RU�QRW�

7KH�5HYLHZ�UHFRJQLVHV�WKDW�WKHUH�ZLOO�EH�VRPH�RQJRLQJ�FRPSOLDQFH�FRVWV

DVVRFLDWHG�ZLWK�FRPSDQLHV�PDLQWDLQLQJ�D�VHSDUDWH�FRQWULEXWHG�FDSLWDO�DFFRXQW

IRU�WD[�SXUSRVHV�³�FRQVLVWHQW�ZLWK�RWKHU�HQWLWLHV�LQ�WKH�QHZ�HQWLW\�WD[

V\VWHP�³�EXW�GRHV�QRW�EHOLHYH�WKDW�WKH\�ZRXOG�EH�SDUWLFXODUO\�RQHURXV�

Recommendation

12.9 Contributed capital sub-accounts for multiple classes

Sub-accounts for each class of membership interest

�D� 7KDW�HQWLWLHV�ZLWK�PXOWLSOH�FODVVHV�RI�PHPEHUVKLS�LQWHUHVWV�NHHS

UHFRUGV��VXE�DFFRXQWV��RI�WKH�FRQWULEXWHG�FDSLWDO�DWWULEXWDEOH�WR

HDFK�FODVV�RI�PHPEHUVKLS�LQWHUHVWV�

Definition of ‘class of membership interests’

�E� 7KDW�D�FODVV�RI�PHPEHUVKLS�LQWHUHVWV�FRQVLVW�RI�DOO�WKRVH

PHPEHUVKLS�LQWHUHVWV�LQ�DQ�HQWLW\�KDYLQJ�LGHQWLFDO�RU�VWULFWO\

SURSRUWLRQDO�ULJKWV�LQ�UHODWLRQ�WR�GLVWULEXWLRQV�IURP�WKH�HQWLW\�

:KHUH�D�GLVWULEXWLRQ�IURP�DQ�HQWLW\�WR�D�PHPEHU�LV�SDUW�RI�D�SURFHVV�WKDW

UHVXOWV�GLUHFWO\�LQ�WKH�FDQFHOODWLRQ�RI�D�PHPEHUVKLS�LQWHUHVW�LQ�WKH�HQWLW\��IRU

H[DPSOH��DQ�RII�PDUNHW�VKDUH�EX\�EDFN���WKH�¶VOLFH·�DSSURDFK�ZLOO�DSSO\

�5HFRPPHQGDWLRQ����������7KH�VOLFH�DSSURDFK�LQYROYHV�DVFHUWDLQLQJ�WKH�VOLFH�RI

FRQWULEXWHG�FDSLWDO��WD[HG�SURILWV��DQG�XQWD[HG�SURILWV�DWWULEXWDEOH�WR�WKH

FDQFHOOHG�PHPEHUVKLS�LQWHUHVW�

7KH�FRQWULEXWHG�FDSLWDO�DWWULEXWDEOH�WR�D�PHPEHUVKLS�LQWHUHVW�LV�FOHDU�FXW�ZKHUH

WKH�HQWLW\�FRQVLVWV�RI�D�VLQJOH�FODVV�RI�PHPEHUVKLS�LQWHUHVWV��VXFK�DV�RUGLQDU\

VKDUHV���6HSDUDWH�FODVVHV�UHTXLUH�GHWHUPLQDWLRQ�RI�WKH�DPRXQW�RI�FRQWULEXWHG

FDSLWDO�RI�WKH�HQWLW\�DWWULEXWDEOH�WR�HDFK�FODVV�LQ�RUGHU�WR�FDOFXODWH�WKH
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DSSURSULDWH�VOLFH��DV�GLVFXVVHG�LQ�$SSHQGL[�&�RI�&KDSWHU����LQ�$�3ODWIRUP�IRU

&RQVXOWDWLRQ����5XOHV�IRU�GHWHUPLQLQJ�WKH�FRQWULEXWHG�FDSLWDO�RI�HDFK�FODVV�RI

LQWHUHVWV�LQ�DQ�HQWLW\�DUH�VHW�RXW�LQ�WKH�GUDIW�H[SRVXUH�OHJLVODWLRQ�DFFRPSDQ\LQJ

WKLV�5HSRUW�

)RU�WKH�SXUSRVHV�RI�WKH�HQWLW\�WD[�V\VWHP��D�FODVV�RI�PHPEHUVKLS�LQWHUHVWV�ZLOO

FRQVLVW�RI�DOO�WKRVH�PHPEHUVKLS�LQWHUHVWV�LQ�DQ�HQWLW\�KDYLQJ�LGHQWLFDO��RU

VWULFWO\�SURSRUWLRQDO��ULJKWV�LQ�UHODWLRQ�WR�GLVWULEXWLRQV�IURP�WKH�HQWLW\�

Deciding who is a member

Recommendation

12.10 Principles for defining ‘membership interest’

7KDW��VXEMHFW�WR�5HFRPPHQGDWLRQ��������GHDOLQJ�ZLWK�GHEW�OLNH

LQWHUHVWV���D�SHUVRQ�EH�GHHPHG�WR�KDYH�D�PHPEHUVKLS�LQWHUHVW�LQ�DQ

HQWLW\�LI�WKH�SHUVRQ�VDWLVILHV�RQH�RI�WKH�IROORZLQJ�FRQGLWLRQV�

Specified interests

�L� WKH�SHUVRQ�IDOOV�ZLWKLQ�RQH�RI�WKH�IROORZLQJ�FDWHJRULHV�

� LV�D�PHPEHU�IRU�WKH�SXUSRVHV�RI�WKH�&RUSRUDWLRQV�/DZ�RI�DQ

HQWLW\�ZKLFK�LV�D�FRPSDQ\�IRU�WKH�SXUSRVHV�RI�WKDW�ODZ�

� LV�D�PHPEHU�RI�D�UHJLVWHUHG�PDQDJHG�LQYHVWPHQW�VFKHPH

XQGHU�WKH�&RUSRUDWLRQV�/DZ�

� LV�D�SDUWQHU�LQ�D�OLPLWHG�SDUWQHUVKLS��RU

� KDV�D�EHQHILFLDO�LQWHUHVW�LQ�WKH�LQFRPH�RU�FDSLWDO�RI�D�WUXVW

HVWDWH��RU�KDV�DQ�LQWHUHVW�LQ�WKH�SURSHU�DGPLQLVWUDWLRQ�RI�D

WUXVW�EHFDXVH�WKH�SHUVRQ�LV�DQ�REMHFW�RI�D�GLVFUHWLRQ�WKDW�FDQ

EH�H[HUFLVHG�E\�WKH�WUXVWHH�RI�D�QRQ�IL[HG�WUXVW�

Rights in respect of management and control

�LL� WKH�SHUVRQ�KDV�DQ�LQWHUHVW�LQ�WKH�HQWLW\�WKDW�FDUULHV�ULJKWV�LQ�UHVSHFW

RI�WKH�PDQDJHPHQW�DQG�FRQWURO�RI�WKH�HQWLW\��EH\RQG�WKRVH�YRWLQJ

ULJKWV�DFFHSWHG�LQ�WKH�&RUSRUDWLRQV�/DZ�DV�FRQVLVWHQW�ZLWK�WKH

SURWHFWLRQ�RI�WKH�LQWHUHVWV�RI�D�QRQ�PHPEHU�FUHGLWRU���RU

Where returns contingent on issuer discretion/performance

�LLL� LI�QRW�WKH�KROGHU�RI�D�VSHFLILHG�LQWHUHVW��WKH�SHUVRQ�KDV�
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� D�FRQWLQXLQJ�ULJKW�WR�YDULDEOH�RU�IL[HG�UHWXUQV�IURP�DQ�HQWLW\

ZKHUH�WKDW�ULJKW�LWVHOI��QRW�PHUHO\�WKH�YDOXH�RI�WKH�ULJKW��IORZV

IURP�WKH�H[HUFLVH�RI�D�GLVFUHWLRQ�RU�LV�FRQWLQJHQW�RQ�WKH

HFRQRPLF�SHUIRUPDQFH�RI�WKH�HQWLW\��VXEMHFW�WR�DQ�H[FOXVLRQ

IRU�HPSOR\HH�UHPXQHUDWLRQ���RU

� DQ�LQWHUHVW�LVVXHG�E\�WKH�HQWLW\�WKDW�PD\�RU�ZLOO�FRQYHUW�LQWR�D

PHPEHUVKLS�LQWHUHVW�LQ�WKH�HQWLW\�

The need for definition

7KLV�UHFRPPHQGDWLRQ�SURYLGHV�D�EURDG�GHILQLWLRQ�RI�¶PHPEHUVKLS�LQWHUHVW·�

,QWHUHVWV�WKDW�IDOO�ZLWKLQ�WKLV�GHILQLWLRQ�ZKLFK�DUH�QRW�H[FOXGHG�E\

5HFRPPHQGDWLRQ�������EURDGO\�JHW�UHWXUQV�IURP�WKH�HQWLW\�WKDW�DUH�IUDQNDEOH

DQG�QRW�GHGXFWLEOH�WR�WKH�HQWLW\��RWKHU�LQWHUHVWV��IRU�H[DPSOH��GHEW��JHW�UHWXUQV

IURP�WKH�HQWLW\�ZKLFK�DUH�QRW�IUDQNDEOH�EXW�DUH�GHGXFWLEOH�WR�WKH�HQWLW\�

7KH�GLIIHUHQW�WD[�WUHDWPHQW�RI�GHEW�DQG�HTXLW\�ZLOO�FRQWLQXH�WR�H[LVW�LQ�WKH�WD[

ODZ���7KLV�PHDQV�WKDW�WKH�GLVWLQFWLRQ�EHWZHHQ�PHPEHUVKLS�LQWHUHVWV�DQG

QRQ�PHPEHUVKLS�LQWHUHVWV�LV�DQ�LPSRUWDQW�ERUGHUOLQH��SDUWLFXODUO\�DV�UHJDUGV

QRQ�UHVLGHQW�DQG�WD[�H[HPSW�LQYHVWRUV��VHH�SDJH�����RI�$�3ODWIRUP�IRU

&RQVXOWDWLRQ����7KH�GLVWLQFWLRQ�EHWZHHQ�PHPEHUVKLS�LQWHUHVWV�DQG

QRQ�PHPEHUVKLS�LQWHUHVWV�QHHGV�WR�EH�DV�FHUWDLQ�DV�SRVVLEOH�WR�HQDEOH

FRPSDQLHV�DQG�RWKHU�HQWLWLHV�WR�UDLVH�FDSLWDO�LQ�WKH�NQRZOHGJH�RI�WKH�WD[

FRQVHTXHQFHV���7KH�SRVLWLRQLQJ�RI�WKH�PHPEHUVKLS�QRQ�PHPEHUVKLS

ERUGHUOLQH�VKRXOG�VHHN�WR�DYRLG�LQFRQVLVWHQW�WUHDWPHQW�RI�HIIHFWLYHO\�LGHQWLFDO

LQWHUHVWV���,QHYLWDEO\��KRZHYHU��LQYHVWRUV�ZLOO�VWUXFWXUH�WKHLU�DUUDQJHPHQWV

DFFRUGLQJ�WR�KRZ�WKH�ERUGHUOLQH�LV�GUDZQ�

Key tests

7KH�NH\�HOHPHQW�WKDW�GLVWLQJXLVKHV�GHEW�IURP�HTXLW\�LV�D�ORZHU�OHYHO�RI

HFRQRPLF�ULVN��UHVXOWLQJ�IURP�RUGHULQJ�RI�DFFHVV�WR�WKH�DVVHWV�RI�WKH�HQWLW\�LQ

WKH�HYHQW�RI�LQVROYHQF\���7KH�OHYHO�RI�ULVN�LV�DOVR�UHIOHFWHG�LQ�WKH�YDULRXV

FRQWUDFWXDO�IHDWXUHV�DWWDFKHG�WR�GHEW��VXFK�DV�FRYHQDQWV�DQG�SOHGJHV��LPSRVHG

E\�GHEWKROGHUV�WR�PDQDJH�WKDW�ULVN���7KH�ULVN�GLIIHUHQWLDO�GRHV�QRW��KRZHYHU�

SURYLGH�WKH�EDVLV�IRU�D�SUDFWLFDO�DQG�JHQHUDO�GLVWLQFWLRQ�EHWZHHQ�DOO�GHEW�DQG

HTXLW\�LQWHUHVWV�

7KH�UHFRPPHQGHG�DSSURDFK�WKHUHIRUH�ORRNV�WR�WDQJLEOH�FRQVLGHUDWLRQV�IRU

GLVWLQJXLVKLQJ�PHPEHU�LQWHUHVWV�IURP�RWKHU�LQWHUHVWV�³�HTXLW\�IURP�GHEW�³�DV

IROORZV�

� :KHWKHU�WKH�WD[SD\HU�KDV�DQ�LQWHUHVW�WKDW�FRPHV�XQGHU�DQ\�RI�WKH�IDPLOLDU

VSHFLILF�FDWHJRULHV�RI�PHPEHUVKLS���)RU�H[DPSOH��D�PHPEHU�IRU�WD[

SXUSRVHV�ZLOO�LQFOXGH�D�PHPEHU�RI�D�FRPSDQ\��RU�RI�D�UHJLVWHUHG�PDQDJHG

LQYHVWPHQW�VFKHPH��IRU�WKH�SXUSRVHV�RI�WKH�&RUSRUDWLRQV�/DZ�DV�ZHOO�DV�D
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EHQHILFLDU\��RU�D�GLVFUHWLRQDU\�REMHFW��RI�D�WUXVW�DQG�D�SDUWQHU�LQ�D�OLPLWHG

SDUWQHUVKLS���7KLV�LV�WKH�HIIHFW�RI�5HFRPPHQGDWLRQ�������L��

� :KHWKHU�WKH�WD[SD\HU�KROGV�VXEVWDQWLDO�ULJKWV�LQ�WKH�PDQDJHPHQW�RU�FRQWURO

RI�DQ�HQWLW\���$�PHPEHUVKLS�LQWHUHVW��VXEMHFW�WR�5HFRPPHQGDWLRQ��������LV

LQGLFDWHG�E\�WKH�DVVRFLDWHG�SRZHU�RYHU�WKH�GLVWULEXWLRQ�RI�JDLQV�RI�WKH

HQWLW\���7KLV�LV�WKH�HIIHFW�RI�5HFRPPHQGDWLRQ�������LL����7KH�WHVW�LV�QHHGHG

WR�HQVXUH�WKDW�SDUWLHV�VXFK�DV�¶JROGHQ·�VKDUH�KROGHUV��WUXVW�FRQWUROOHUV�DQG

WKH�OLNH�ZLOO�EH�PHPEHUV�VR�WKDW�WUDQVIHUV�RI�YDOXH�WR�WKHP�E\�DQ�HQWLW\

EHFDXVH�RI�WKHLU�VWDWXV�ZLOO�EH�GLVWULEXWLRQV���)DPLOLDU�H[FHSWLRQV�IRXQG�LQ

WKH�&RUSRUDWLRQV�/DZ��IRU�H[DPSOH��YRWLQJ�FRQVLVWHQW�ZLWK�WKH�SURWHFWLRQ�RI

QRQ�PHPEHU�LQWHUHVWV��ZRXOG�QRW�FRQQRWH�PHPEHUVKLS�IRU�WD[�SXUSRVHV�

� :KHWKHU�WKH�WD[SD\HU�KDV�ULJKWV�WR�UHWXUQV�WKDW�LQFOXGH�D�VKDUH�RI�SURILW�RU�D

GLVFUHWLRQDU\�DPRXQW�JLYLQJ�DFFHVV�WR�DYDLODEOH�SURILW�³�WKDW�LV��ZKHWKHU�WKH

ULJKWV�WR�UHWXUQV�DUH�FRQWLQJHQW�RQ�WKH�HFRQRPLF�SHUIRUPDQFH�RI�WKH�LVVXHU�

7KLV�LV�WKH�HIIHFW�RI�5HFRPPHQGDWLRQ�������LLL����&RQWLQJHQF\�KHUH�LV�DERXW

WKH�DEVHQFH�RI�D�ULJKW�WR�D�FRQWUDFWXDOO\�VSHFLILHG�DQG�IL[HG�UHWXUQ��QRW

DERXW�LWV�FROOHFWDELOLW\���6R�D�UHWXUQ�LV�QRW�FRQWLQJHQW��LQ�WKLV�GHILQHG�VHQVH�

EHFDXVH�WKH�SD\HU�PD\�QRW�EH�DEOH�WR�PHHW�LWV�REOLJDWLRQ�ZKHQ�D

FRQWUDFWXDOO\�VSHFLILHG�SD\PHQW�LV�GXH���1RU�LV�LW�FRQWLQJHQW�PHUHO\�EHFDXVH

LW�LV�EDVHG�RQ�DQ�XQFHUWDLQ�FRPSRQHQW��DV�UHQW�ZLWK�D�JURVV�WXUQRYHU

FRPSRQHQW�PD\�EH���,QWHUHVWV�LVVXHG�E\�DQ�HQWLW\�WKDW�PD\�RU�ZLOO�FRQYHUW

LQWR�D�PHPEHUVKLS�LQWHUHVW�DOVR�SURYLGH�D�UHWXUQ�DIIHFWHG�E\�WKH�HFRQRPLF

SHUIRUPDQFH�RI�WKH�LVVXHU�DQG�VKRXOG�EH�WUHDWHG�DV�PHPEHUVKLS�LQWHUHVWV

XQOHVV�H[FOXGHG�E\�WKH�GHEW�WHVW�LQ�5HFRPPHQGDWLRQ���������%HFDXVH�RI�WKH

UHTXLUHPHQW�WKDW�WKHVH�FRQYHUWLEOH�LQWHUHVWV�EH�LVVXHG�E\�WKH�HQWLW\�LQWR

ZKRVH�PHPEHUVKLS�LQWHUHVWV�WKH\�FRQYHUW��GHULYDWLYHV�VXFK�DV�RSWLRQV�WKDW

DUH�FUHDWHG�E\�WKLUG�SDUWLHV�RYHU�PHPEHUVKLS�LQWHUHVWV�LQ�DQ�HQWLW\�ZLOO�QRW

EH�FRYHUHG�

7KHVH�WHVWV�LGHQWLI\�LQWHUHVWV�ZKLFK�UHSUHVHQW�D�PHPEHUVKLS�LQWHUHVW�LQ�DQ

HQWLW\���7KH\�GR�QRW�H[WHQG�WR�LQWHUHVWV�LVVXHG�E\�RQH�HQWLW\�ZKLFK�SURYLGH�DQ

HTXLYDOHQW�H[SRVXUH�WR�D�PHPEHUVKLS�LQWHUHVW�LQ�DQRWKHU��XQUHODWHG�HQWLW\�

7KHUHIRUH��IRU�H[DPSOH��DQ�HTXLW\�OLQNHG�ERQG�ZLOO�QRW�FRQVWLWXWH�D

PHPEHUVKLS�LQWHUHVW�LQ�WKH�LVVXHU�LI�WKH�UHWXUQV�RQ�WKH�ERQG�DUH�XQUHODWHG�WR

WKH�HFRQRPLF�SHUIRUPDQFH�RI�WKH�LVVXHU�LWVHOI�

5HFRPPHQGDWLRQ�������LL��ZLOO�QRW�QHFHVVDULO\�UHVXOW�LQ�SUHIHUHQFH�VKDUHV�EHLQJ

WUHDWHG�DV�HTXLW\��DV�SUHIHUHQFH�VKDUHV�GR�QRW�QHFHVVDULO\�KDYH�VXEVWDQWLDO�ULJKWV

RI�YRWLQJ�RU�FRQWURO���6XFK�VKDUHV�ZLOO�RIWHQ�EH�PHPEHUVKLS�LQWHUHVWV�RQ

HVVHQWLDOO\�KLVWRULFDO�IRUPDO�JURXQGV�³�XQGHU�5HFRPPHQGDWLRQ�������L��³

EXW�WKH�GHEW�WHVW�LQ�5HFRPPHQGDWLRQ�������FRXOG�VWLOO�H[FOXGH�WKHP�IURP�WKH

GHILQLWLRQ�RI�HTXLW\�IRU�WD[DWLRQ�SXUSRVHV�
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Some exclusions

5HFRPPHQGDWLRQ�������PRGLILHV�WKH�EURDG�GHILQLWLRQ�RI�PHPEHUVKLS�LQWHUHVW

LQ�WKLV�UHFRPPHQGDWLRQ��ORRNLQJ�WR�ULVN�FRQVLGHUDWLRQV�WR�KHOS�ILQH�WXQH�WKH

ERUGHUOLQH�WR�HQVXUH�GHEW�OLNH�LQWHUHVWV�DUH�H[FOXGHG�IURP�WKH�GHILQLWLRQ�RI

PHPEHUVKLS�LQWHUHVWV�

7KH�EUHDGWK�RI�WKH�GHILQLWLRQ�ZLOO�DOVR�EH�UHGXFHG�E\�H[FOXGLQJ�IURP

5HFRPPHQGDWLRQ�������LLL��HPSOR\PHQW�FRQWUDFWV�ZKLFK�SURYLGH�UHPXQHUDWLRQ

RQ�WKH�EDVLV�RI�HFRQRPLF�SHUIRUPDQFH�RI�WKH�HPSOR\HU���7KLV�H[FHSWLRQ�LV

QHFHVVDU\�WR�SUHYHQW�SHUIRUPDQFH�OLQNHG�VDODU\�ERQXVHV�EHLQJ�SDLG�DV�IUDQNHG

GLYLGHQGV�UDWKHU�WKDQ�VDODU\���7KH�H[FHSWLRQ�PHDQV�WKDW�D�VDODU\�SDFNDJH�WKDW

LQFOXGHV�D�ERQXV�OLQNHG�WR�SURILWDELOLW\�RI�WKH�HPSOR\HU�ZLOO�QHYHU�EH�D

PHPEHUVKLS�LQWHUHVW�

7KLV�FRPELQDWLRQ�RI�WHVWV�DLPV�WR�DFKLHYH�FRQVLVWHQF\��VLPSOLFLW\�DQG�FODULW\�RI

WUHDWPHQW�ZKLOH�SURPRWLQJ�LQWHJULW\�RI�WKH�V\VWHP���7KHVH�DLPV�DUH�PDGH�PRUH

LPSRUWDQW�E\�WKH�H[WHQVLRQ�RI�WKH�HQWLW\�WD[�V\VWHP�WR�DSSO\�WR�D�ZLGH�UDQJH�RI

OHJDO�VWUXFWXUHV��HDFK�ZLWK�LWV�RZQ�GLIIHULQJ�W\SHV�RI�PHPEHUVKLS�LQWHUHVW�

Recommendation

12.11 Exclusion of debt interests from membership interests

Where contractually specified payments determinative

�D� 7KDW�DQ�LQWHUHVW�ZKLFK�ZRXOG�RWKHUZLVH�EH�D�PHPEHUVKLS�LQWHUHVW

EH�H[FOXGHG�IURP�WKH�GHILQLWLRQ�RI�PHPEHUVKLS�LQWHUHVW�LI�WKH

WHUPV�XQGHU�ZKLFK�WKH�LQWHUHVW�LV�LVVXHG�JLYH�ULVH�WR�DQ�HIIHFWLYH�RU

FRQWUDFWXDOO\�¶QRQ�FRQWLQJHQW·�ULJKW�RI�WKH�KROGHU�WR�UHFHLYH��RU�D

FRQWUDFWXDOO\��RU�HIIHFWLYHO\��¶QRQ�FRQWLQJHQW·�REOLJDWLRQ�RI�WKH

LVVXHU�WR�SD\��D�VSHFLILHG�DPRXQW�RU�DPRXQWV��WKH�UHSD\PHQW

DPRXQW��WKDW�HTXDO�RU�H[FHHG�WKH�DPRXQW�SDLG�IRU�WKH�LQWHUHVW��WKH

LQYHVWPHQW�DPRXQW��

�L� LQ�QRPLQDO�WHUPV�³�IRU�LQWHUHVWV�WKDW�KDYH�D�IL[HG�RU

DVFHUWDLQDEOH�GDWH�IRU�UHSD\PHQW�RI�SULQFLSDO�RU�IDFH�YDOXH

ZLWKLQ����\HDUV�RI�LVVXH��DQG�WKDW�DUH�QRW�FRQYHUWLEOH�LQWR

DQRWKHU�PHPEHUVKLS�LQWHUHVW��RU

�LL� LQ�SUHVHQW�YDOXH�WHUPV�³�IRU�RWKHU�LQWHUHVWV�

Certain ‘contingencies’ disregarded

�E� 7KDW�¶QRQ�FRQWLQJHQW·�ULJKWV�DQG�REOLJDWLRQV�LQFOXGH�ULJKWV�DQG

REOLJDWLRQV�WKDW�DUH��LQ�OHJDO�IRUP��VXEMHFW�WR�QR�FRQWLQJHQF\��DQG

DOVR�ULJKWV�DQG�REOLJDWLRQV�WKDW��DV�D�PDWWHU�RI�FRPPHUFLDO

VXEVWDQFH��DUH�QRW�DIIHFWHG�E\�DQ\�FRQWLQJHQFLHV�LPSRVHG�E\�WKH
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WHUPV�RI�WKH�LQVWUXPHQW�EHFDXVH��IRU�H[DPSOH��WKH\�DUH

LPPDWHULDOO\�UHPRWH�RU�DUWLILFLDO�

�F� 7KDW��LI�WKH�UHSD\PHQW�DPRXQW�GHVFULEHG�LQ�SDUDJUDSK��D��LV�DOVR

OLQNHG�WR�DQ�LQGH[��IRU�H[DPSOH��WKH�&RQVXPHU�3ULFH�,QGH[�RU�D

FRPPRGLWLHV�LQGH[���WKH�DSSOLFDWLRQ�RI�WKDW�LQGH[�EH�GLVUHJDUGHG

LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�WHVW�LV�VDWLVILHG�

Benchmark interest rate

�G� 7KDW�WKH�GLVFRXQW�UDWH�XVHG�WR�FDOFXODWH�SUHVHQW�YDOXHV�LQ

SDUDJUDSK��D��LL��EH�LQ�OLQH�ZLWK�WKH�LQWHUHVW�UDWH�RQ�WKH�RUGLQDU\

GHEW�RI�WKH�LVVXHU��RU�HTXLYDOHQW�HQWLW\��

Non-commercial arrangements not debt interests

�H� 7KDW�SDUDJUDSK��D��QRW�DSSO\�LQ�UHODWLRQ�WR�QRQ�FRPPHUFLDO

DUUDQJHPHQWV�VXFK�DV�D�¶QRQ�FRPPHUFLDO·�ORDQ�E\�D�PHPEHU�WR�D

FORVHO\�KHOG�HQWLW\�

,Q�FRQVHTXHQFH�RI�WKH�FRQWLQXLQJ�GHEW�HTXLW\�ERUGHUOLQH��WKLV

UHFRPPHQGDWLRQ�VHHNV�WR�H[FOXGH�IURP�PHPEHUVKLS�LQWHUHVWV�WKRVH�LQWHUHVWV

ZLWK�ORZHU�DVVRFLDWHG�ULVN�

:LWKRXW�WKLV�DSSURDFK�IRU�LGHQWLI\LQJ�¶GHEW�OLNH·�LQVWUXPHQWV��LQVWUXPHQWV

LVVXHG�E\�HQWLWLHV�WKDW�ZRXOG�EH�GHILQHG�DV�PHPEHUVKLS�LQWHUHVWV�ZRXOG

LQFOXGH�

� GHEHQWXUHV�ZKHUH�D�PLQRU�SDUW�RI�WKH�UHWXUQV�DUH�PDGH�FRQWLQJHQW�RQ�D

QRPLQDWHG�IHDWXUH�RI�WKH�HFRQRPLF�SHUIRUPDQFH�RI�WKH�LVVXHU�

� UHGHHPDEOH�SUHIHUHQFH�VKDUHV�WKDW�SURYLGH�IL[HG�UHWXUQV�DQG�UHSD\PHQW�RI

SULQFLSDO�RQ�WHUPV�ZKLFK�PDNH�WKHP�HTXLYDOHQW�WR�ERQGV�

� FRQYHUWLEOH�QRWHV�LVVXHG�RQ�WHUPV�ZKLFK�UHQGHU�FRQYHUVLRQ�XQOLNHO\

�WKHUHIRUH�REOLJDWLQJ�WKH�LVVXHU�WR�UHSD\�WKHLU�LVVXH�SULFH���DQG

� FRQYHUWLQJ�SUHIHUHQFH�VKDUHV�OLNHO\�WR�FRQYHUW�DW�WKH�HQG�RI�WKHLU�WHUP�LQWR�D

QXPEHU�RI�RUGLQDU\�VKDUHV�ZKRVH�WRWDO�YDOXH�LV�HTXDO�RQO\�WR�WKH�LVVXH�SULFH

RI�WKH�FRQYHUWLQJ�SUHIHUHQFH�VKDUH��HIIHFWLYHO\�HQVXULQJ�WKDW�LQYHVWRUV�RQO\

JHW�EDFN�ZKDW�WKH\�RULJLQDOO\�LQYHVWHG��DQG�SRVVLEO\�REOLJLQJ�WKH�LVVXHU�WR

EX\�EDFN�WKH�VKDUHV�EHIRUH�FRQYHUVLRQ�WR�SUHYHQW�DQ�XQDFFHSWDEOH�GLOXWLRQ

RI�LWV�VKDUH�SULFH�E\�LVVXLQJ�D�ODUJH�QXPEHU�RI�RUGLQDU\�VKDUHV�WR�FRQYHUWLQJ

SUHIHUHQFH�VKDUHKROGHUV��

Minimising uncertainty

7KH�SURSRVHG�DSSURDFK�PLQLPLVHV�XQFHUWDLQW\�DW�WKH�ERUGHU�EHWZHHQ�GHEW�DQG

HTXLW\�E\�IRFXVLQJ�RQ�D�VLQJOH�GHWHUPLQDWLYH�IDFWRU��2SWLRQ���RQ�SDJH�����RI

$�3ODWIRUP�IRU�&RQVXOWDWLRQ����7KLV�IDFWRU�³�WKH�FRQWUDFWXDOO\�JXDUDQWHHG�UHWXUQ
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RI�WKH�RULJLQDO�LQYHVWPHQW�³�EULQJV�WR�WKH�IRUH�WKH�ORZHU�OHYHO�RI�HFRQRPLF

ULVN�WKDW�GLVWLQJXLVKHV�GHEW�IURP�HTXLW\�

0LQLPLVLQJ�XQFHUWDLQW\�LV�FRQVLVWHQW�ZLWK�WKH�FRPPRQ�WKHPH�UXQQLQJ�WKURXJK

WKH�FRQVXOWDWLRQV�RQ�WKLV�LVVXH���PRUH�LPSRUWDQFH�LV�DWWDFKHG�WR�WKH�SURYLVLRQ

RI�FHUWDLQW\�WKDQ�RQ�SUHFLVHO\�ZKHUH�WKH�GLVWLQFWLRQ�EHWZHHQ�PHPEHUVKLS

LQWHUHVWV�DQG�QRQ�PHPEHUVKLS�LQWHUHVWV�LV�GUDZQ���,Q�WKLV�UHJDUG��D�¶IDFWV�DQG

FLUFXPVWDQFHV·�WHVW��GHVFULEHG�LQ�2SWLRQ���RQ�SDJH�����RI�$�3ODWIRUP�IRU

&RQVXOWDWLRQ��LV�QRW�FRQVLGHUHG�DSSURSULDWH�E\�WD[SD\HUV�³�WKH�8QLWHG�6WDWHV·

H[SHULHQFH�ZLWK�VXFK�D�WHVW�LQGLFDWHV�WKDW�LW�LV�XQDEOH�WR�SURYLGH�VXIILFLHQW

FHUWDLQW\�

,W�LV�QRW�SRVVLEOH��KRZHYHU��WR�SURYLGH�DEVROXWH�FHUWDLQW\���0RVW�SDUWLFXODUO\��LW

LV�QRW�SUDFWLFDEOH�WR�OLPLW�WKH�ULJKW�WR�UHWXUQV�YDOXHG�LQ�WKH�GHEW�WHVW�WR�ULJKWV

WKDW�DUH�VXEMHFW�WR�QR�FRQWLQJHQF\�DW�DOO�RWKHU�WKDQ�WKH�VROYHQF\�RI�WKH�LVVXHU�

7D[SD\HUV�ZRXOG�HDVLO\�EH�DEOH�WR�LPSRVH�DUWLILFLDO�FRQWLQJHQFLHV�LQ�RUGHU�WR

SDVV�RU�IDLO�WKH�GHEW�WHVW�DV�GHVLUHG���+HQFH��WKH�UHFRPPHQGHG�GHEW�WHVW

HQVXUHV�WKDW�¶QRQ�FRQWLQJHQW·�ULJKWV�LQFOXGH�ULJKWV�WKDW�DUH�IRUPDOO\�FRQWLQJHQW�

EXW�WKH�FRQWLQJHQFLHV�DUH�LPPDWHULDOO\�UHPRWH�RU�DUWLILFLDO���7KLV�LVVXH�LV

GLVFXVVHG�LQ�H[DPSOH������EHORZ�

Example 12.1 Immaterially remote or artificial contingencies

2QH�H[DPSOH�RI�DQ�LQVWUXPHQW�ZLWK�LPPDWHULDOO\�UHPRWH�RU�DUWLILFLDO

FRQWLQJHQFLHV�LV�DQ�LQVWUXPHQW�WKDW�FDQ�EH�UHGHHPHG�DW�WKH�LVVXHU·V�RSWLRQ�IRU

WKH�LVVXH�SULFH�DQG�WKDW�SURYLGHV�DQ�HQWLWOHPHQW�WR�DFFHOHUDWHG�UHWXUQV�RYHU

WLPH�VR�WKDW�LW�ZRXOG�EH�XQHFRQRPLF�IRU�WKH�LVVXHU�QRW�WR�H[HUFLVH�WKH�RSWLRQ�

)RU�WKLV�LQVWUXPHQW��LW�ZRXOG�EH�FRQFOXGHG�DW�WKH�WLPH�RI�LVVXH�WKDW�

QRWZLWKVWDQGLQJ�WKHUH�LV�QR�OHJDO�REOLJDWLRQ�WR�GR�VR��WKH�LVVXHU�ZRXOG�EH

HIIHFWLYHO\�FRPSHOOHG�WR�UHGHHP�LW�IRU�DW�OHDVW�LWV�LVVXH�SULFH��WKHUHE\�PDNLQJ

WKH�ULJKW�RI�WKH�LQYHVWRU�³�EDVHG�RQ�WKH�FRQWUDFWXDOO\�VSHFLILHG�UHWXUQV�³�WR

D�UHSD\PHQW�RI�WKH�SULQFLSDO�QRQ�FRQWLQJHQW�IRU�WKH�SXUSRVHV�RI�WKH�WHVW�

$QRWKHU�H[DPSOH�ZRXOG�EH�D�SUHIHUHQFH�VKDUH�LVVXHG�E\�D�SURILWDEOH

FRPSDQ\�ZLWK�UHWDLQHG�HDUQLQJV��WKH�WHUPV�RI�ZKLFK�SURYLGH�IRU�WKH�SD\PHQW

RI�D�IL[HG��FXPXODWLYH�DQQXDO�¶GLYLGHQG·�RI���SHU�FHQW�VXEMHFW�WR�VXIILFLHQW

SURILWV�EHLQJ�DYDLODEOH��DQG�FRPSXOVRU\�UHGHPSWLRQ�DIWHU�ILYH�\HDUV�IRU�DQ

DPRXQW�HTXDO�WR����SHU�FHQW�RI�LWV�LVVXH�SULFH���,Q�WKLV�FDVH�WKH�ULJKW�WR�D

UHWXUQ�RI����SHU�FHQW�RI�WKH�SULQFLSDO�LV�QRQ�FRQWLQJHQW�ZKLOH�WKH�UHWXUQ�RI

WKH�UHPDLQLQJ�RQH�SHU�FHQW�LV�IRUPDOO\�FRQWLQJHQW�RQ�WKHUH�EHLQJ�SURILWV�RXW

RI�ZKLFK�WR�SD\�D�GLYLGHQG���+RZHYHU��DW�WKH�WLPH�RI�LVVXH�RI�WKH�VKDUH��LW

ZRXOG�EH�UHDVRQDEO\�FRQFOXGHG�WKDW�WKH�UHTXLUHPHQW�IRU�WKH�LVVXHU�WR�KDYH

VXIILFLHQW�SURILWV�WR�SD\�WKH�UHPDLQLQJ�RQH�SHU�FHQW�GRHV�QRW�DIIHFW�WKH

QRQ�FRQWLQJHQW�FKDUDFWHU�RI�WKH�LQYHVWRU·V�ULJKW�WR�UHFHLYH�EDFN�WKH�SULQFLSDO�

7KH�VKDUH�ZRXOG�VDWLVI\�WKH�GHEW�WHVW�
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,Q�HIIHFW��VDWLVIDFWLRQ�RI�WKH�UHSD\PHQW�WHVWV�SURYLGHG�LQ

5HFRPPHQGDWLRQ�������D��ZLOO�JHQHUDOO\�VXIILFH�WR�GHWHUPLQH�WKDW�DQ

DUUDQJHPHQW�LV�D�GHEW�LQWHUHVW�³�QRWZLWKVWDQGLQJ�WKH�SUHVHQFH�RI�FRQWLQJHQW

UHWXUQ�HOHPHQWV�LQ�WKDW�DUUDQJHPHQW�

([FOXGLQJ�FRQVLGHUDWLRQ��XQGHU�5HFRPPHQGDWLRQ�������F���RI�DQ\�LQGLFHV�WR

ZKLFK�DQ�LQWHUHVW·V�UHWXUQV�DUH�VXEMHFW�DGGV�VWUHQJWK�WR�WKH�FKDUDFWHULVDWLRQ�RI

WKH�LQWHUHVW�DV�GHEW�RQ�WKH�EDVLV�RI�WKH�XS�IURQW�DVVHVVPHQW�RI�ZKHWKHU�WKH

UHSD\PHQW�DPRXQW�LV�UHDVRQDEO\�OLNHO\�WR�H[FHHG�WKH�LQYHVWPHQW�DPRXQW�

Nominal value versus present value debt tests

7KH�SUHVHQW�YDOXH�GHEW�WHVW�³�5HFRPPHQGDWLRQ�������D��LL��³�ZLOO�HQVXUH�WKDW

DOO�LQVWUXPHQWV�ZKHUH�WKH�SUHVHQW�YDOXH�RI�IXWXUH�¶QRQ�FRQWLQJHQW·�UHWXUQV

�FDOFXODWHG�DW�WKH�EHQFKPDUN�GLVFRXQW�UDWH�VSHFLILHG�LQ

5HFRPPHQGDWLRQ�������G���H[FHHGV�WKH�LVVXH�SULFH�ZLOO�EH�WUHDWHG�DV�GHEW�

6DWLVIDFWLRQ�RI�WKLV�WHVW�GHPRQVWUDWHV�WKDW�WKH�KROGHU�RI�WKH�LQVWUXPHQW�LV

EHDULQJ�QR�PRUH�ULVN�LQ�UHODWLRQ�WR�WKH�HFRQRPLF�SHUIRUPDQFH�RI�WKH�LVVXHU

WKDQ�WKH�KROGHU�RI�DQ�RUGLQDU\�GHEW�LQVWUXPHQW�

7KH�SUHVHQW�YDOXH�GHEW�WHVW�LV�QHFHVVDU\�IRU�PRUH�FRPSOH[�K\EULG�LQVWUXPHQWV�

)RU�H[DPSOH��D�FRQYHUWLEOH�QRWH�WKDW�FRQYHUWV�DW�WKH�HQG�RI�LWV�WHUP�LQWR�D�IL[HG

YDOXH�RI�RUGLQDU\�VKDUHV�RI�WKH�LVVXHU�ZLOO�EH�FDWHJRULVHG�DV�GHEW�LI�WKDW�YDOXH�

FRPELQHG�ZLWK�WKH�YDOXH�RI�RWKHU�QRQ�FRQWLQJHQW�UHWXUQV��HTXDOV�RU�H[FHHGV��LQ

SUHVHQW�YDOXH�WHUPV��LWV�LVVXH�SULFH���,I�WKH�WRWDO�YDOXH�RI�WKH�QRQ�FRQWLQJHQW

UHWXUQV�LV�OHVV�WKDQ�WKDW�DPRXQW��RU�LI�WKH�FRQYHUVLRQ�LV�LQWR�D�IL[HG�QXPEHU�RI

VKDUHV��LUUHVSHFWLYH�RI�WKHLU�YDOXH���WKHQ�WKH�QRWH�ZLOO�EH�WUHDWHG�DV�D

PHPEHUVKLS�LQWHUHVW���7KH�VDPH�SULQFLSOHV�DSSO\�WR�FRQYHUWLQJ�SUHIHUHQFH

VKDUHV�

)RU�QRQ�FRQYHUWLQJ�LQVWUXPHQWV�UHSD\DEOH�ZLWKLQ����\HDUV�RI�LVVXH�WKH

FRPSOLDQFH�FRVWV�RI�DSSO\LQJ�WKH�SUHVHQW�YDOXH�WHVW�DUH�QRW�MXVWLILHG���7KDW�LV

ZK\�WKH�VLPSOHU�QRPLQDO�YDOXH�WHVW�LV�SURSRVHG�IRU�VXFK�LQVWUXPHQWV�

Non-commercial arrangements

1RQ�FRPPHUFLDO�DUUDQJHPHQWV�FRXOG�QRPLQDOO\�VDWLVI\�WKH�GHEW�WHVW�ZLWKRXW

UHSUHVHQWLQJ�JHQXLQH�GHEW���6RPH�H[DPSOHV�LQFOXGH�QRQ�FRPPHUFLDO�ORDQV�WR

DVVRFLDWHG�HQWLWLHV��5HFRPPHQGDWLRQ���������DQG�DUWLILFLDO�DUUDQJHPHQWV�XQGHU

ZKLFK�EHQHILFLDULHV�RI�IDPLO\�WUXVWV�SD\�D�QRPLQDO�VXP�IRU�WKH�ULJKW�WR�EH�D

GLVFUHWLRQDU\�REMHFW�RI�WKH�WUXVW�ZKHUH�WKH�WUXVWHH�JXDUDQWHHV�UHSD\PHQW�RI�WKH

QRPLQDO�VXP�ZLWKLQ����\HDUV���$V�5HFRPPHQGDWLRQ�������H��UHFRJQLVHV��LW

ZRXOG�EH�LQDSSURSULDWH�WR�DOORZ�VXFK�DUUDQJHPHQWV�WR�EH�WUHDWHG�DV�GHEW�
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Distributions of contributed capital

Recommendation

12.12 Capital distributions in respect of fixed interest in entity

Capital distribution to reduce tax value

�D� 7KDW��VXEMHFW�WR�SDUDJUDSK��E���D�GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO

LQ�UHVSHFW�RI�D�PHPEHU·V�IL[HG�LQWHUHVW�LQ�DQ�HQWLW\�

�L� UHGXFH�WKH�WD[�YDOXH�RI�WKH�PHPEHUVKLS�LQWHUHVW�LQ�UHVSHFW�RI

ZKLFK�LW�ZDV�PDGH��DQG

�LL� WR�WKH�H[WHQW�H[FHHGLQJ�WKDW�WD[�YDOXH��EH�LQFOXGHG�LQ�WKH

UHFLSLHQW·V�WD[DEOH�LQFRPH�

Capital distribution where no tax value has applied

�E� 7KDW�ZKHUH�WKHUH�LV�VXFK�D�GLVWULEXWLRQ��DQG�WKH�PHPEHU�DW�WKDW

WLPH�GLG�QRW�KDYH��DQG�SUHYLRXVO\�QHYHU�KDG��D�WD[�YDOXH�LQ�UHVSHFW

RI�WKDW�LQWHUHVW��WKDW�GLVWULEXWLRQ�EH�QRQ�WD[DEOH�

7KH�WUHDWPHQW�RI�GLVWULEXWLRQV�RI�FRQWULEXWHG�FDSLWDO�XQGHU�WKH�QHZ�HQWLW\�WD[

V\VWHP�LV�GLVFXVVHG�LQ�$SSHQGL[�$�WR�&KDSWHU����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

$SSHQGL[�$�QHHGV�WR�EH�UHDG�LQ�FRQMXQFWLRQ�ZLWK�WKH�SDUDJUDSKV�LQ�&KDSWHU���

ZKLFK�FODULI\�WKH�UXOHV�IRU�FRVW�EDVHV�RI�EHQHILFLDO�LQWHUHVWV�LQ�WUXVWV�

$�GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO�ZLOO�JHQHUDOO\�UHVXOW�LQ�D�UHGXFWLRQ�LQ�WKH

WD[�YDOXH�RI�WKH�PHPEHUVKLS�LQWHUHVW�KHOG�E\�WKH�PHPEHU�ZKR�UHFHLYHV�WKH

GLVWULEXWLRQ���:LWKRXW�WKH�UHGXFWLRQ�LQ�WD[�YDOXH�WKH�PHPEHU�FRXOG

PDQXIDFWXUH�D�FDSLWDO�ORVV�RQ�WKH�VDOH�RI�WKH�PHPEHUVKLS�LQWHUHVW���,I�WKH

FRQWULEXWHG�FDSLWDO�GLVWULEXWLRQ�H[FHHGV�WKH�WD[�YDOXH��UHIOHFWLQJ�UHWXUQV�JUHDWHU

WKDQ�RULJLQDO�FDSLWDO�FRQWULEXWLRQ���WKH�H[FHVV�LV�DSSURSULDWHO\�LQFOXGHG�LQ�WKH

PHPEHU·V�LQFRPH�

,Q�FHUWDLQ�VLWXDWLRQV�WKH�UHFLSLHQW�RI�D�GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO�GRHV

QRW�KDYH�D�WD[�YDOXH�LQ�UHVSHFW�RI�WKH�IL[HG�LQWHUHVW�ZKLFK�JDYH�ULVH�WR�WKH

GLVWULEXWLRQ���)RU�H[DPSOH��D�VHWWOHPHQW�RQ�D�WUXVW�RQ�EHKDOI�RI�D�WKLUG�SDUW\

FRXOG�OHDG�WR�D�EHQHILFLDU\�KDYLQJ�QR�WD[�YDOXH���5HFRPPHQGDWLRQ�������E��ZLOO

HQVXUH�WKDW��LQ�VXFK�FLUFXPVWDQFHV��WKH�GLVWULEXWLRQ�ZLOO�QRW�EH�LQFOXGHG�LQ�WKH

UHFLSLHQW·V�LQFRPH��VR�DV�WR�HIIHFWLYHO\�QRW�WD[�WKH�VHWWORU·V�JLIW�LQ�WKH�DERYH

H[DPSOH��

5HFRPPHQGDWLRQ�������E��ZLOO�QRW�DSSO\��IRU�H[DPSOH��LI�WKH�PHPEHUVKLS

LQWHUHVW�RULJLQDOO\�KDG�D�WD[�YDOXH��EXW�WKDW�YDOXH�KDV�EHHQ�UHGXFHG�WR�]HUR�GXH

WR�UHFHLSW��LQ�WKH�SDVW��RI�GLVWULEXWLRQV�RI�FRQWULEXWHG�FDSLWDO�
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$GGLWLRQDOO\��5HFRPPHQGDWLRQ�������D��ZLOO�UHGXFH�WKH�WD[�YDOXH�RI�WKH

PHPEHU·V�IL[HG�LQWHUHVW�LQ�WKH�HQWLW\�ZKHUH�VRPHRQH�HOVH�UHFHLYHV�WKH

GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO��SURYLGHG�WKDW�WKH�PHPEHU�HLWKHU�FXUUHQWO\

KDV��RU�SUHYLRXVO\�KDG��D�WD[�YDOXH�LQ�UHVSHFW�RI�WKH�LQWHUHVW���7KLV�VLWXDWLRQ

FRXOG�DULVH�LI��IRU�H[DPSOH��D�GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO�LV�PDGH�WR�DQ

DVVRFLDWH�RI�D�PHPEHU�RI�D�WUXVW��UDWKHU�WKDQ�GLUHFWO\�WR�WKDW�PHPEHU���7KLV

DSSURDFK�ZLOO�HQVXUH�WKDW�WKH�WD[�YDOXH�UHGXFWLRQ�UXOHV�DSSO\�DSSURSULDWHO\

ZKHWKHU�WKH�FRQWULEXWHG�FDSLWDO�GLVWULEXWLRQ�LV�PDGH�WR�WKH�PHPEHU�RU�WR�DQ

DVVRFLDWH�

Recommendation

12.13 Capital distributions to object of discretionary trust

7KDW�LI��DV�WKH�FRQVHTXHQFH�RI�WKH�H[HUFLVH�RI�D�GLVFUHWLRQ�E\�D�WUXVWHH�

FRQWULEXWHG�FDSLWDO�LV�GLVWULEXWHG�WR�DQ�REMHFW�RI�WKH�WUXVW��LW�LV�QHLWKHU�

�L� WD[DEOH�LQ�WKH�KDQGV�RI�WKH�GLVFUHWLRQDU\�REMHFW�³�SURYLGHG�WKH

REMHFW�GLG�QRW�KDYH��DQG�SUHYLRXVO\�QHYHU�KDG��D�WD[�YDOXH�LQ

UHVSHFW�RI�WKDW�LQWHUHVW��QRU

�LL� VXEMHFW�WR�IULQJH�EHQHILWV�WD[DWLRQ�

,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV�����������WKH�5HYLHZ�SUHVHQWHG�RSWLRQV�IRU

HQVXULQJ�WKDW�GLVWULEXWLRQV�RI�FRQWULEXWHG�FDSLWDO�E\�GLVFUHWLRQDU\�WUXVWV�ZRXOG

QRW�EH�WD[HG�LQ�WKH�KDQGV�RI�WKH�GLVFUHWLRQDU\�REMHFW���7KH�UHFRPPHQGDWLRQ�LV

FRQVLGHUHG�WKH�HDVLHVW�PHWKRG�RI�HQVXULQJ�WKLV�RXWFRPH�

7KH�SURILWV�ILUVW�UXOH�LQ�5HFRPPHQGDWLRQ�������VHH�DOVR�5HFRPPHQGDWLRQV

�����DQG�������PHDQV�WKDW�D�GLVWULEXWLRQ�PDGH�E\�D�FRQWLQXLQJ�GLVFUHWLRQDU\

WUXVW�ZLOO�EH�WD[DEOH�WR�WKH�GLVFUHWLRQDU\�REMHFW�WR�WKH�H[WHQW�WKDW�WKH�WUXVW�KDV

¶DYDLODEOH�SURILWV·���:KHUH�QR�SURILWV�DUH�DYDLODEOH��WKH�IXOO�DPRXQW�RI�WKH

GLVWULEXWLRQ�ZLOO�EH�FRQWULEXWHG�FDSLWDO�DQG�WD[�IUHH�LQ�WKH�KDQGV�RI�WKH�REMHFW�

6LPLODUO\��ZKHUH�WKH�WUXVW�IXOO\�YHVWV��HIIHFWLYHO\��ZLQGV�XS���WKH�FRQWULEXWHG

FDSLWDO�FRPSRQHQW�RI�DQ\�GLVWULEXWLRQ�ZLOO�EH�IUHH�IURP�WD[�LQ�WKH�KDQGV�RI�WKH

REMHFW���7KHVH�UXOHV�ZLOO�PHDQ�WKDW�IRU�D�GLVFUHWLRQDU\�WUXVW�ZLWK�SURILWV�

FRQWULEXWHG�FDSLWDO�FRXOG�QRW�EH�GLVWULEXWHG�XQWLO�DIWHU�WKH�SURILWV��LQFOXGLQJ�QHW

XQUHDOLVHG�JDLQV��KDG�EHHQ�GLVWULEXWHG��ZKLFK�RIWHQ�PD\�QRW�KDSSHQ�XQWLO�WKH

WUXVW�LV�YHVWHG�
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Distributions via creation of
membership interests

Recommendation
12.14 Provision of additional membership interests to members

Where additional interests qualify as distributions

�D� 7KDW�WKH�SURYLVLRQ�DPRQJ�PHPEHUV�IRU�QR�RU�LQDGHTXDWH

FRQVLGHUDWLRQ��RI�DGGLWLRQDO�PHPEHUVKLS�LQWHUHVWV�EH�D�GLVWULEXWLRQ

IRU�HQWLW\�WD[�SXUSRVHV�³�H[FHSW�ZKHUH�LW�ZRXOG�QRW�RI�LWVHOI�EH

H[SHFWHG�WR�FKDQJH�WKH�WRWDO�IDLU�YDOXH�RI�DQ\�PHPEHU·V

PHPEHUVKLS�LQWHUHVWV��WKDW�LV��WKHUH�EH�QR�GLVWULEXWLRQ�ZKHUH

DGGLWLRQDO�LQWHUHVWV�DUH�SURYLGHG�SURSRUWLRQDWHO\��

Value of such distributions

�E� 7KDW�VXEMHFW�WR�SDUDJUDSK��F���WKH�YDOXH�RI�WKH�GLVWULEXWLRQ�EH�WKH

IDLU�YDOXH�RI�WKH�DGGLWLRQDO�LQWHUHVWV�SURYLGHG�OHVV�DQ\

FRQVLGHUDWLRQ�

�F� 7KDW�ZKHUH�PHPEHUV�RI�D�ZLGHO\�KHOG�HQWLW\�KDYH�D�FKRLFH�EHWZHHQ

UHFHLYLQJ�DGGLWLRQDO�LQWHUHVWV�RU�DQ�DOWHUQDWLYH�DPRXQW��WKH�YDOXH�RI

WKH�GLVWULEXWLRQ�EH�WKH�DOWHUQDWLYH�DPRXQW�

7KH�SURYLVLRQ�RI�DGGLWLRQDO�PHPEHUVKLS�LQWHUHVWV�DPRQJ�PHPEHUV�RI�DQ�HQWLW\

�IRU�H[DPSOH��E\�ZD\�RI�ERQXV�XQLWV�RU�D�VKDUH�VSOLW��FDQ�EH�D�VXEVWLWXWH�IRU�D

GLVWULEXWLRQ��DV�GLVFXVVHG�DW�SDJHV�����WR�����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ�

7UHDWLQJ�VXFK�FDVHV�DV�GLVWULEXWLRQV�UHIOHFWV�WKH�VXEVWDQFH�RI�WKH�WUDQVDFWLRQ

DQG�DVVLVWV��LQ�FRQMXQFWLRQ�ZLWK�RWKHU�PHDVXUHV��LQ�OLPLWLQJ�FDSLWDO�VWUHDPLQJ��VR

SHUPLWWLQJ�WKH�UHSHDO��VHH�5HFRPPHQGDWLRQ������RI�VSHFLILF�DQWL�DYRLGDQFH

VHFWLRQV��VHFWLRQV����DQG���$�RI�WKH������$FW��

:KLOH�WKH�YDOXH�VKLIWLQJ�DPRQJ�PHPEHUV�LQYROYHG�LQ�FDVHV�RWKHU�WKDQ

SURSRUWLRQDWH�LVVXHV�WKHRUHWLFDOO\�FRXOG�EH�GHDOW�ZLWK�E\�YDOXH�VKLIWLQJ�UXOHV��LQ

SUDFWLFH�VXFK�UXOHV�ZRXOG�EH�XQZRUNDEOH��5HFRPPHQGDWLRQ��������

'LVWULEXWLRQ�WUHDWPHQW�LV�WKH�VLPSOHVW�DSSURDFK�WR�WKH�LVVXH�DQG�LV�XVHG�LQ�D

QXPEHU�RI�FRXQWULHV�

7KH�DPRXQW�RI�WKH�GLVWULEXWLRQ�DV�D�JHQHUDO�UXOH�ZLOO�EH�WKH�IDLU�YDOXH�RI�WKH

DGGLWLRQDO�LQWHUHVW�SURYLGHG�OHVV�DQ\�FRQVLGHUDWLRQ�SDLG�E\�WKH�PHPEHU�IRU�WKDW

LQWHUHVW��5HFRPPHQGDWLRQ��������DV�IRU�WKH�JHQHUDO�FDVH�RI�WKH�SDVVLQJ�RI�DVVHWV

E\�DQ�HQWLW\�WR�D�PHPEHU���+RZHYHU��DV�VXJJHVWHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ

�SDJH�������ZKHUH�PHPEHUV�RI�D�ZLGHO\�KHOG�HQWLW\�KDYH�D�FKRLFH�EHWZHHQ

UHFHLYLQJ�D�GLVWULEXWLRQ�RU�DGGLWLRQDO�PHPEHUVKLS�LQWHUHVWV��IRU�H[DPSOH��YLD
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ERQXV�VKDUHV���LW�ZRXOG�EH�ORJLFDO�IRU�WKH�YDOXH�RI�WKH�DOWHUQDWLYH�GLVWULEXWLRQ�WR

EH�XVHG�

)RU�WKH�SURYLVLRQ�RI�DGGLWLRQDO�PHPEHUVKLS�LQWHUHVWV�QRW�WR�EH�D�GLVWULEXWLRQ

ZLOO�QHFHVVLWDWH�WKDW�QR�VXEVWDQWLYH�FKDQJH�RFFXU�LQ�WKH�SURSRUWLRQDWH�LQWHUHVWV

RI�PHPEHUV�LQ�WKH�HQWLW\���)RU�H[DPSOH��DGGLWLRQDO�LQWHUHVWV�PD\�EH�SURYLGHG�WR

DOO�PHPEHUV�LQ�XQLIRUP�SURSRUWLRQ�WR�WKHLU�H[LVWLQJ�KROGLQJV��VXFK�DV�WKURXJK�D

JHQHUDO�ERQXV�VKDUH�LVVXH���,Q�WKHVH�FDVHV�WKHUH�LV�QRW�OLNHO\�WR�EH�D�VKLIW�LQ

YDOXH�EHWZHHQ�PHPEHUV�DULVLQJ�IURP�WKH�SURYLVLRQ�RI�DGGLWLRQDO�PHPEHUVKLS

LQWHUHVWV���7R�GHDO�DGHTXDWHO\�ZLWK�HQWLWLHV�ZLWK�PXOWLSOH�FODVVHV�RI�PHPEHUVKLS

LQWHUHVWV��5HFRPPHQGDWLRQ�������D��LV�ZRUGHG�DV�D�YDOXH�VKLIW�WHVW�³�ZKHUH�QR

VKLIW�LQ�YDOXH�RI�PHPEHUV·�LQWHUHVWV�ZRXOG�UHDVRQDEO\�EH�H[SHFWHG��WKHUH�LV�QR

GLVWULEXWLRQ�

Recommendation

12.15 Tax values of existing and additional membership interests

Tax values for interests via distributions

�D� 7KDW�IRU�D�GLVWULEXWLRQ�PDGH�E\�ZD\�RI�WKH�SURYLVLRQ�RI�DGGLWLRQDO

PHPEHUVKLS�LQWHUHVWV�

�L� ZKHUH�WKH�GLVWULEXWLRQ�LV�IURP�SURILWV�RU�SULRU�WD[HG

LQFRPH�³�WKH�WD[�YDOXH�RI�WKH�DGGLWLRQDO�LQWHUHVW�HTXDO�WKH

GLVWULEXWLRQ�SOXV�DQ\�DPRXQW�SDLG�E\�WKH�PHPEHU�IRU�WKH

DGGLWLRQDO�LQWHUHVW��DQG

�LL� ZKHUH�WKH�GLVWULEXWLRQ�LV�IURP�FRQWULEXWHG�FDSLWDO�³�WKH�WD[

YDOXH�RI�H[LVWLQJ�LQWHUHVWV�EH�VSUHDG�DFURVV�WKH�DGGLWLRQDO�DQG

H[LVWLQJ�LQWHUHVWV�

Tax values for proportionate issues

�E� 7KDW�IRU�SURSRUWLRQDWH�LVVXHV��WKH�WD[�YDOXH�RI�H[LVWLQJ�LQWHUHVWV�RI

D�PHPEHU�EH�VSUHDG�DFURVV�WKH�DGGLWLRQDO�DQG�H[LVWLQJ�LQWHUHVWV�RI

WKH�PHPEHU�

:KHUH�D�GLVWULEXWLRQ�E\�ZD\�RI�DGGLWLRQDO�PHPEHUVKLS�LQWHUHVWV�LV�IURP�SURILWV

RU�SULRU�WD[HG�LQFRPH��WKH�SURYLVLRQ�RI�DGGLWLRQDO�PHPEHUVKLS�LQWHUHVWV�LV

UHFKDUDFWHULVHG�E\�5HFRPPHQGDWLRQ�������D��DV�D�GLVWULEXWLRQ�RI�SURILW�WR

PHPEHUV��ZKR�WKHQ�XVH�WKDW�SURILW�WR�SXUFKDVH�WKH�DGGLWLRQDO�LQWHUHVWV�LQ�WKH

HQWLW\���7KDW�JLYHV�ULVH�WR�D�WD[�YDOXH�RI�WKH�DGGLWLRQDO�LQWHUHVW�HTXDO�WR�WKH

DPRXQW��DFWXDOO\�RU�QRWLRQDOO\��SDLG�

:KHUH�WKH�GLVWULEXWLRQ�LV�IURP�FRQWULEXWHG�FDSLWDO��WKH�SURYLVLRQ�RI�DGGLWLRQDO

PHPEHUVKLS�LQWHUHVWV�LV�UHFKDUDFWHULVHG�E\�5HFRPPHQGDWLRQ�������D��LL��DV�D

GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO�WR�PHPEHUV��ZKLFK�UHGXFHV�WD[�YDOXHV���ZKR
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WKHQ�UHWXUQ�WKDW�FDSLWDO�LQ�H[FKDQJH�IRU�DGGLWLRQDO�LQWHUHVWV�LQ�WKH�HQWLW\��ZKLFK

LQFUHDVH�WD[�YDOXHV����,Q�QHW�WHUPV��WKHUHIRUH��WKHUH�LV�QR�FKDQJH�LQ�WD[�YDOXHV�

H[FHSW�WR�WKH�H[WHQW�FRQVLGHUDWLRQ�ZDV�SDLG�DV�SDUW�RI�WKH�DUUDQJHPHQW�

+RZHYHU��LW�LV�QHFHVVDU\�WR�VSUHDG�WKH�H[LVWLQJ�WD[�YDOXHV�RYHU�WKH�H[LVWLQJ�DQG

DGGLWLRQDO�LQWHUHVWV�WR�SUHYHQW�WKH�PDQXIDFWXUH�RI�UHDOLVDWLRQ�ORVVHV��WKURXJK

WKH�VDOH�RI�H[LVWLQJ�LQWHUHVWV�ZKRVH�IDLU�YDOXH�ZRXOG�KDYH�IDOOHQ�ZKLOH�WKHLU�WD[

YDOXH�RWKHUZLVH�UHPDLQHG�WKH�VDPH����$Q\�FRQVLGHUDWLRQ�SDLG�IRU�WKH�DGGLWLRQDO

LQWHUHVWV�ZLOO�EH�DGGHG�WR�WKH�WD[�YDOXH�RI�WKRVH�DGGLWLRQDO�LQWHUHVWV�RQO\���7KH

VDPH�FRQVLGHUDWLRQV�DSSO\�WR�SURSRUWLRQDWH�LVVXHV��5HFRPPHQGDWLRQ�������E���

:KHUH�DQ�DPRXQW�QHHGV�WR�EH�VSUHDG�RYHU�DGGLWLRQDO�DQG�H[LVWLQJ�LQWHUHVWV��LW

ZLOO�EH�VSUHDG�VR�WKDW��IRU�HDFK�PHPEHU��DGGLWLRQDO�LQWHUHVWV�DWWUDFW�WKHLU�VKDUH

RI�WKH�WRWDO�WD[�YDOXH�RI�WKH�H[LVWLQJ�LQWHUHVWV�LQ�SURSRUWLRQ�WR�WKHLU�VKDUH�RI�WKH

WRWDO�IDLU�YDOXH�RI�WKH�QHZ�DQG�H[LVWLQJ�LQWHUHVWV�RI�WKH�PHPEHU��DGMXVWHG�IRU

DQ\�FRQVLGHUDWLRQ�SURYLGHG�RU�SURILW�GLVWULEXWLRQ�HOHPHQW����7KH�EDODQFH�RI�WKH

WRWDO�WD[�YDOXH�LV�WKHQ�GLVWULEXWHG�DPRQJ�WKH�H[LVWLQJ�LQWHUHVWV�RI�WKH�PHPEHU�LQ

SURSRUWLRQ�WR�WKHLU�H[LVWLQJ�WD[�YDOXHV�

:KHUH�DQ�H[LVWLQJ�PHPEHUVKLS�LQWHUHVW�LV�D�SUH�&*7�LQWHUHVW��VRPH

PRGLILFDWLRQV�WR�WKH�DERYH�UXOHV�DUH�UHTXLUHG�WR�PDLQWDLQ�WKH�FXUUHQW�WUHDWPHQW

RI�SUH�&*7�DVVHWV���)RU�H[DPSOH��DGGLWLRQDO�LQWHUHVWV�SURYLGHG�LQ�UHVSHFW�RI

SUH�&*7�PHPEHUVKLS�LQWHUHVWV�ZLOO�DOVR�EH�SUH�&*7�DVVHWV�ZKHUH�WKH

DGGLWLRQDO�LQWHUHVWV�DUH�D�GLVWULEXWLRQ�HQWLUHO\�IURP�FRQWULEXWHG�FDSLWDO�RU�SDUW

RI�D�SURSRUWLRQDWH�LVVXH�

Recommendation

12.16 Additional membership interests and general value shifting rules

7KDW�ZKHUH�5HFRPPHQGDWLRQV�������DQG�������DSSO\��WKH�SURSRVHG

JHQHUDOLVHG�YDOXH�VKLIWLQJ�UHJLPH�QRW�DSSO\�

'LVWULEXWLRQV�YLD�PHPEHUVKLS�LQWHUHVWV�LQYROYH�D�VKLIW�RI�YDOXH�EHWZHHQ

PHPEHUV��UDWKHU�WKDQ�IURP�DQ�HQWLW\�WR�D�PHPEHU���&RQFHLYDEO\�WKHQ��WKH

JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�FRXOG�DSSO\�

+RZHYHU��WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�DUH�VXEMHFW�WR�D�FRQWURO�WHVW�DQG�WKHUH

LV�D�GH�PLQLPLV�H[FOXVLRQ���,W�LV�WKHUHIRUH�DSSURSULDWH�WR�DSSO\��DV�RFFXUV�IRU

GLVWULEXWLRQV�JHQHUDOO\��WKH�VSHFLILF�UXOHV�LQ�5HFRPPHQGDWLRQV�������DQG������

LQ�SUHIHUHQFH�WR�WKH�JHQHUDO�YDOXH�VKLIWLQJ�UXOHV�
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Distributions upon cancellation of
membership interests

Recommendation
12.17 Cancellation of membership interests —

general treatment of distributions

7KDW�D�¶VOLFH·�DSSURDFK�DSSO\�WR�GHWHUPLQH�WKH�SURSRUWLRQV�LQ�ZKLFK�D

GLVWULEXWLRQ�RQ�WKH�FDQFHOODWLRQ�RI�D�PHPEHUVKLS�LQWHUHVW�LV�IURP

FRQWULEXWHG�FDSLWDO��WD[HG�SURILWV�DQG�XQWD[HG�SURILWV�

8QGHU�WKH�¶VOLFH·�DSSURDFK�GLVFXVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��&KDSWHU�����

D�GLVWULEXWLRQ�IURP�DQ�HQWLW\�WR�D�PHPEHU�WKDW�DULVHV�LQ�UHODWLRQ�WR�WKH

FDQFHOODWLRQ�RI�D�PHPEHUVKLS�LQWHUHVW�LQ�WKH�HQWLW\�ZLOO�EH�WUHDWHG�DV�FRPLQJ

IURP�WKH�FRQWULEXWHG�FDSLWDO��WD[HG�SURILWV�DQG�XQWD[HG�SURILWV�DWWULEXWDEOH�WR

WKH�FDQFHOOHG�PHPEHUVKLS�LQWHUHVW���7KH�FDQFHOODWLRQ�PD\�EH��IRU�H[DPSOH��E\

PHDQV�RI�D�EX\�EDFN��D�UHGHPSWLRQ��RQ�D�OLTXLGDWLRQ��RU�RQ�WKH�YHVWLQJ�RI�DOO

WUXVW�DVVHWV�

$GRSWLRQ�RI�WKH�VOLFH�DSSURDFK�SURYLGHV�D�PHDQV�IRU�HQWLWLHV�WR�UHWXUQ

FRQWULEXWHG�FDSLWDO�DORQJ�ZLWK�SURILWV�ZKHQ�D�PHPEHU·V�LQWHUHVW�LV�FDQFHOOHG�DV

D�UHVXOW�RI�D�GLVWULEXWLRQ�IURP�WKH�HQWLW\���,W�GRHV�VR�LQ�D�PDQQHU�ZKLFK�LV�IDLU�DV

EHWZHHQ�PHPEHUV��ZKLOH�SODFLQJ�D�OLPLW�RQ�GLYLGHQG�VXEVWLWXWLRQ�DQG�FDSLWDO

VWUHDPLQJ�RSSRUWXQLWLHV���7KH�PHFKDQLFV�RI�WKH�VOLFH�DSSURDFK�DUH�VHW�RXW�LQ

WKH�GUDIW�OHJLVODWLRQ�DFFRPSDQ\LQJ�WKLV�5HSRUW�

8QGHU�WKH�VOLFH�DSSURDFK��WKH�FRQWULEXWHG�FDSLWDO�FRPSRQHQW�RI�D�GLVWULEXWLRQ

UHODWHG�WR�WKH�FDQFHOODWLRQ�RI�D�PHPEHUVKLS�LQWHUHVW�PD\�GLIIHU�IURP�WKH�FDSLWDO

DFWXDOO\�FRQWULEXWHG�LQ�UHVSHFW�RI�WKDW�LQWHUHVW�E\�WKH�SDUWLFXODU�PHPEHU�

&RQFHUQV�ZHUH�UDLVHG�LQ�FRQVXOWDWLRQV�DERXW�WKLV�GLIIHUHQFH���+RZHYHU��WKH

GLIIHUHQFH�UHIOHFWV�WKH�VXEVWDQFH�RI�ZKDW�LV�KDSSHQLQJ���D�SHUVRQ�FRQWULEXWLQJ

FDSLWDO�WR��VD\��DQ�HVWDEOLVKHG�FRPSDQ\�LQ�UHVSHFW�RI�D�QHZ�LVVXH�RI�RUGLQDU\

VKDUHV�LV�SXUFKDVLQJ�D�ULJKW�WR�WKH�FDSLWDO�DQG�DFFXPXODWHG�DQG�IXWXUH�SURILWV�RI

WKH�FRPSDQ\��QRW�D�ULJKW�WR�D�UHWXUQ�RI�WKHLU�FRQWULEXWHG�FDSLWDO�DV�VXFK���6XFK

D�SRVLWLRQ�DOUHDG\�H[LVWV�XQGHU�FXUUHQW�SURYLVLRQV���,W�FRXOG�RQO\�EH�DYRLGHG�

HYHQ�LI�WKDW�ZDV�GHVLUDEOH��E\�WUDFNLQJ�FRQWULEXWHG�FDSLWDO�DV�DJDLQVW�HDFK

PHPEHUVKLS�LQWHUHVW�RQ�D�KLVWRULFDO�EDVLV��ZKLFK�LQ�SUDFWLFH�LV�QRW�SRVVLEOH�
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Recommendation

12.18 Treatment of components of a cancellation distribution

Three components

�D� 7KDW�WKH�FRPSRQHQWV��DV�GHWHUPLQHG�XQGHU�WKH�VOLFH�DSSURDFK��RI�D

GLVWULEXWLRQ��H[FHSW�IRU�RQ�PDUNHW�EX\�EDFNV��EH�WUHDWHG�DV

IROORZV�

�L� WKH�FRQWULEXWHG�FDSLWDO�FRPSRQHQW�³�DV�D�FRQWULEXWHG

FDSLWDO�GLVWULEXWLRQ�

�LL� WKH�WD[HG�SURILW�FRPSRQHQW�³�DV�D�IXOO\�IUDQNHG�SURILW

GLVWULEXWLRQ��DQG

�LLL� WKH�XQWD[HG�SURILW�FRPSRQHQW�³�DV�DQ�XQIUDQNHG�SURILW

GLVWULEXWLRQ�

Realisation loss allowed

�E� 7KDW�D�UHDOLVDWLRQ�ORVV�EH�DOORZHG�IRU�DQ\�H[FHVV�RI�WKH�WD[�YDOXH�RI

WKH�PHPEHUVKLS�LQWHUHVW�EHLQJ�FDQFHOOHG�RYHU�WKH�YDOXH�RI�WKH

FRQWULEXWHG�FDSLWDO�FRPSRQHQW�DVVRFLDWHG�ZLWK�WKH�FDQFHOODWLRQ�RI

WKDW�PHPEHUVKLS�LQWHUHVW�

7KLV�UHFRPPHQGDWLRQ�WD[HV�HDFK�FRPSRQHQW�RI�WKH�GLVWULEXWLRQ��DV�GHWHUPLQHG

XQGHU�WKH�VOLFH�DSSURDFK��LQ�WKH�VDPH�ZD\�WKDW�GLVWULEXWLRQV�RI�FRQWULEXWHG

FDSLWDO��WD[HG�SURILWV�DQG�XQWD[HG�SURILWV�ZLOO�JHQHUDOO\�EH�WD[HG���,W

FRUUHVSRQGV�WR�WKH�FXUUHQW�WUHDWPHQW�RI�RII�PDUNHW�VKDUH�EX\�EDFNV�ZKHUH

VKDUHKROGHUV�DUH�LQGLYLGXDOV�DQG�H[WHQGV�WKDW�WUHDWPHQW�WR�PHPEHUV�WKDW�DUH

HQWLWLHV�WD[HG�OLNH�FRPSDQLHV�

%\�SURYLGLQJ�D�SRWHQWLDO�UHDOLVDWLRQ�ORVV�WR�WKH�PHPEHU��SURYLGHV�WKH

PHFKDQLVP�WR�DGGUHVV�WKH�SRWHQWLDO�IRU�GRXEOH�WD[DWLRQ���7KLV�LV�LOOXVWUDWHG�LQ

([DPSOH������RQ�SDJH�����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ���7KH�SRWHQWLDO�IRU

GRXEOH�WD[DWLRQ�DULVHV�ZKHUH�DQ�HQWLW\·V�UHWDLQHG�SURILWV�KDYH�EHHQ�WD[HG�DQG

WKH�VDOH�RI�D�PHPEHUVKLS�LQWHUHVW��WKH�YDOXH�RI�ZKLFK�UHIOHFWV�UHWDLQHG�SURILWV�

JLYHV�ULVH�WR�D�UHDOLVDWLRQ�JDLQ���$V�LOOXVWUDWHG�LQ�)LJXUHV������DQG������RQ

SDJH�����RI�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��WKH�UHDOLVDWLRQ�ORVV�DOORZHG�XQGHU�WKH

VOLFH�DSSURDFK�RIIVHWV�WKH�UHDOLVDWLRQ�JDLQ���7KH�WD[DWLRQ�RI�DQ\�DVVRFLDWHG

XQIUDQNHG�LQWHU�HQWLW\�SURILW�GLVWULEXWLRQV��5HFRPPHQGDWLRQ�������LV�DQ

LQWHJUDO�IHDWXUH�RI�WKHVH�DUUDQJHPHQWV�

7KH�UHFRPPHQGDWLRQ�LV�FRQVLVWHQW�ZLWK�WKH�GLYLGHQG�WUHDWPHQW�RSWLRQ�RXWOLQHG

LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH������
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Recommendation

12.19 Distributions by a liquidator

7KDW�GLVWULEXWLRQV�PDGH�E\�D�OLTXLGDWRU�RI�D�FRPSDQ\�EH�WUHDWHG�XVLQJ

WKH�VOLFH�DSSURDFK�ZKHUH�WKH�GLVWULEXWLRQ�LV�WKH�¶ILQDO·�GLVWULEXWLRQ�LQ

UHVSHFW�RI�WKH�UHOHYDQW�PHPEHUVKLS�LQWHUHVW�

$�GLVWULEXWLRQ�E\�D�OLTXLGDWRU�GRHV�QRW�LQ�LWVHOI�FDXVH�WKH�FDQFHOODWLRQ�RI�D

PHPEHUVKLS�LQWHUHVW���7KLV�RFFXUV�ZKHQ�WKH�FRPSDQ\�LV�VXEVHTXHQWO\

GLVVROYHG���%XW�IRU�SUDFWLFDO�SXUSRVHV�D�GLVWULEXWLRQ�WKDW�LV�¶ILQDO·�IRU�D�SDUWLFXODU

PHPEHUVKLS�LQWHUHVW�GRHV�H[WLQJXLVK�WKH�PHPEHU·V�HQWLWOHPHQW�WR�DQ\�IXUWKHU

GLVWULEXWLRQ�RI�LQFRPH�RU�FDSLWDO�LQ�UHVSHFW�RI�WKDW�LQWHUHVW�

,Q�FRQVHTXHQFH��D�ILQDO�GLVWULEXWLRQ�VKRXOG�EH�WUHDWHG�WKH�VDPH�DV�D�GLVWULEXWLRQ

WKDW�UHVXOWV�LQ�WKH�FDQFHOODWLRQ�RI�D�PHPEHUVKLS�LQWHUHVW��ZLWK�D�VOLFH�DSSURDFK

EHLQJ�DSSOLHG���$�GLVWULEXWLRQ�WKDW�LV�QRW�ILQDO�GRHV�QRW�H[WLQJXLVK�WKH

PHPEHU·V�HQWLWOHPHQW�WR�DQ\�IXUWKHU�GLVWULEXWLRQ�RI�LQFRPH�RU�FDSLWDO�LQ

UHVSHFW�RI�WKDW�LQWHUHVW���$V�VXFK��WKH�SURILWV�ILUVW�UXOH�ZLOO�DSSO\�WR�LW�

7KLV�UHFRPPHQGDWLRQ�DGRSWV�WKH�ILUVW�RSWLRQ�IURP�$�3ODWIRUP�IRU�&RQVXOWDWLRQ

�SDJH������IRU�WUHDWPHQW�RI�LQWHULP�GLVWULEXWLRQV���$Q\�DQDORJRXV�FDVHV�IRU

WUXVWV�ZLOO�EH�GHDOW�ZLWK�XQGHU�WKH�JHQHUDO�UXOHV�UHODWLQJ�WR�FDQFHOODWLRQV�

Recommendation
12.20 Tax treatment of on-market buy-backs

7KDW�RQ�PDUNHW�EX\�EDFNV�EH�WD[HG�RQ�D�UHDOLVDWLRQ�EDVLV�DV�IROORZV�

�L� WKH�HQWLUH�EX\�EDFN�DPRXQW�EH�WUHDWHG�DV�SURFHHGV�RQ�WKH�GLVSRVDO

RI�WKH�PHPEHUVKLS�LQWHUHVW�E\�WKH�PHPEHU��DQG

�LL� WKH�HQWLW\�XQGHUWDNLQJ�WKH�EX\�EDFN�EH�WUHDWHG�DV�UHDOLVLQJ�D�ORVV

HTXDO�WR�WKH�WD[HG�SURILW�FRPSRQHQW��GHWHUPLQHG�XVLQJ�WKH�VOLFH

DSSURDFK���ZLWK�QR�HIIHFW�RQ�WKH�HQWLW\·V�IUDQNLQJ�DFFRXQW�

7KH�UHDOLVDWLRQ�WUHDWPHQW�RI�RQ�PDUNHW�EX\�EDFNV�WKDW�LV�UHFRPPHQGHG

UHFRJQLVHV�WKH�IDFW�WKDW�PHPEHUV�JHQHUDOO\�GR�QRW�NQRZ�WKH�LGHQWLW\�RI�WKH

EX\HU���,W�FRQWLQXHV�WKH�H[LVWLQJ�GLVWLQFWLRQ�EHWZHHQ�RQ�DQG�RII�PDUNHW�VKDUH

EX\�EDFNV���,W�ZLOO�DOVR�DSSO\�WR�RQ�PDUNHW�EX\�EDFNV�RI�XQLWV�LQ�D�OLVWHG�XQLW

WUXVW�WKDW�LV�QRW�D�FROOHFWLYH�LQYHVWPHQW�YHKLFOH�

1RW�GHELWLQJ�WKH�HQWLW\·V�IUDQNLQJ�DFFRXQW�ZKLOH�SURYLGLQJ�D�UHDOLVDWLRQ�ORVV�WR

WKH�HQWLW\�HVWDEOLVKHV�D�PHFKDQLVP�WR�DYRLG�GRXEOH�WD[��XQOLNH�WKH�FXUUHQW

WUHDWPHQW�RI�RQ�PDUNHW�EX\�EDFNV�ZKLFK�GHELWV�WKH�IUDQNLQJ�DFFRXQW�DQG�GRHV

QRW�DOORZ�D�UHDOLVDWLRQ�ORVV����7KLV�LV�LOOXVWUDWHG�LQ�)LJXUH������RQ�SDJH�����RI

$�3ODWIRUP�IRU�&RQVXOWDWLRQ���7KH�ORVV�ZLOO�EH�TXDUDQWLQHG�LQ�DFFRUGDQFH�ZLWK�WKH

SURSRVDOV�VHW�RXW�LQ�5HFRPPHQGDWLRQ������F��
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7KH�UHFRPPHQGDWLRQ�DGRSWV�WKH�VHFRQG�RSWLRQ�IURP�$�3ODWIRUP�IRU�&RQVXOWDWLRQ

�SDJH������IRU�GHDOLQJ�ZLWK�WKH�XQWD[HG�SURILW�FRPSRQHQW�RI�D�GLVWULEXWLRQ�

$Q\�XQWD[HG�SURILW�FRPSRQHQW�LV�HIIHFWLYHO\�VXEMHFW�WR�D�VLQJOH�OHYHO�RI�WD[DWLRQ

LQ�WKH�KDQGV�RI�WKH�PHPEHU�E\�WUHDWLQJ�LW�DV�SURFHHGV�IRU�GLVSRVDO�RI�WKH

LQWHUHVW�

2II�PDUNHW�EX\�EDFNV�ZLOO�EH�VXEMHFW�WR�WKH�JHQHUDO�WUHDWPHQW�LQ

5HFRPPHQGDWLRQ�������IRU�GLVWULEXWLRQV�VXEMHFW�WR�WKH�VOLFH�DSSURDFK�

Recommendation

12.21 Proportionate cancellations of membership interests

7KDW�ZKHUH�WKH�FDQFHOODWLRQ�RI�PHPEHUVKLS�LQWHUHVWV�IRU�OHVV�WKDQ�IXOO

FRQVLGHUDWLRQ�ZRXOG�QRW�RI�LWVHOI�EH�H[SHFWHG�WR�FKDQJH�WKH�WRWDO�IDLU

YDOXH�RI�DQ\�PHPEHU·V�LQWHUHVWV��WKDW�LV��SURSRUWLRQDWH�FDQFHOODWLRQV��

WKH�WD[�YDOXH�RI�D�PHPEHU·V�FDQFHOOHG�LQWHUHVW��OHVV�DQ\�FRQVLGHUDWLRQ�

EH�VSUHDG�RYHU�WKH�PHPEHU·V�UHPDLQLQJ�LQWHUHVWV�

&DQFHOODWLRQ�RI�D�XQLIRUP�SURSRUWLRQ�RI�WKH�LQWHUHVWV�KHOG�E\�HDFK�PHPEHU�LQ

DQ�HQWLW\�ZRXOG�QRW�UHGXFH�WKH�DFWXDO�YDOXH�RI�DQ\�PHPEHU·V�WRWDO�LQWHUHVWV���,I

WKH�WD[�YDOXHV�RI�H[LVWLQJ�LQWHUHVWV�ZHUH�QRW�DGMXVWHG��WKHQ�D�ORVV�ZRXOG�EH

UHDOLVHG�XQOHVV�D�IDLU�YDOXH�RU�DUP·V�OHQJWK�UXOH�DSSOLHG���$SSOLFDWLRQ�RI�D�IDLU

YDOXH�UXOH��DV�FXUUHQWO\�DSSOLHV�WR�RII�PDUNHW�VKDUH�EX\�EDFNV��ZRXOG��KRZHYHU�

JLYH�WKH�ZURQJ�UHVXOW�ZKHUH�D�PHPEHU�KDV�QRW�EHQHILWHG�IURP�WKH�FDQFHOODWLRQ�

$�VSUHDGLQJ�UXOH�IRU�SURSRUWLRQDWH�FDQFHOODWLRQV�SUHYHQWV�D�ORVV�EHLQJ�UHDOLVHG

LQDSSURSULDWHO\�RU�PHPEHUV�EHLQJ�WD[HG�RQ�DPRXQWV�WKDW�WKH\�GLG�QRW�UHFHLYH�

6HOHFWLYH�FDQFHOODWLRQV�IRU�OHVV�WKDQ�IXOO�FRQVLGHUDWLRQ�ZLOO�EH�VXEMHFW�WR�JHQHUDO

DUP·V�OHQJWK�DQG�YDOXH�VKLIWLQJ�UXOHV�

Non-commercial loans involving
closely held entities and their
members

Recommendation
12.22 Non-commercial loans from a closely held entity to a member

7KDW�UXOHV�VXEVWDQWLDOO\�VLPLODU�WR�WKH�ORDQ�SURYLVLRQV�UHODWLQJ�WR�SULYDWH

FRPSDQLHV�FXUUHQWO\�LQ�'LYLVLRQ��$�RI�WKH������$FW��LQFOXGLQJ�D

UHTXLUHPHQW�IRU�DQQXDO�UHSD\PHQWV�RI�SULQFLSDO��DSSO\�WR�ORDQV�PDGH�RQ
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RU�DIWHU�WKH�GDWH�RI�FRPPHQFHPHQW�RI�WKH�QHZ�HQWLW\�WD[�V\VWHP�E\

FORVHO\�KHOG�HQWLWLHV�WR�WKHLU�PHPEHUV��RU�WKH�DVVRFLDWH�RI�D�PHPEHU�

(QWLWLHV�VKRXOG�QRW�EH�DEOH�WR�FRQYHUW�GLVWULEXWLRQV�RI�SURILWV�RWKHUZLVH�WD[DEOH

LQ�WKH�KDQGV�RI�PHPEHUV�LQWR�QRQ�WD[DEOH�GLVWULEXWLRQV�WKURXJK�WKH�XVH�RI

QRQ�FRPPHUFLDO��ORZ�LQWHUHVW��ORDQV�WR�PHPEHUV���/RZ�LQWHUHVW�RQ�WKH�ORDQV�LV

D�EHQHILW�WR�PHPEHUV���,Q�DGGLWLRQ��XQSDLG�EDODQFHV�RQ�ORDQV�FRXOG�EH�IRUJLYHQ

E\�WKH�HQWLW\�

7KH�JHQHUDO�GHILQLWLRQ�RI�GLVWULEXWLRQ��5HFRPPHQGDWLRQ�������LV�D�NH\

VWUXFWXUDO�IHDWXUH�RI�WKH�QHZ�ODZ���7KH�GHILQLWLRQ�ZLOO�UHVXOW�LQ�PHPEHUV��RU

WKHLU�DVVRFLDWHV��LQFOXGLQJ�LQ�WKHLU�LQFRPH�WKH�GLIIHUHQFH�EHWZHHQ�WKH�UDWH�RI

LQWHUHVW�RQ�WKH�ORDQ�DQG�ZKDW�ZRXOG�EH�D�FRPPHUFLDO�LQWHUHVW�UDWH�WR�D

QRQ�PHPEHU���7KH�GHILQLWLRQ�ZLOO�DOVR�WUHDW�DV�LQFRPH�VR�PXFK�RI�WKH�ORDQ

EDODQFH�DV�LV�IRUJLYHQ�EHFDXVH�WKH�ERUURZHU�LV�D�PHPEHU��RU�WKH�DVVRFLDWH�RI�D

PHPEHU��RI�WKH�HQWLW\�

7R�WKH�H[WHQW�WKDW�WKH�DPRXQW�IRUJLYHQ�LV�QRW�D�GLVWULEXWLRQ�XQGHU�WKH�JHQHUDO

GHILQLWLRQ�RI�GLVWULEXWLRQ��WKH�JHQHUDO�GHEW�IRUJLYHQHVV�SURYLVLRQV�ZLOO�DOVR

DSSO\�

$VVHVVPHQW�RI�WKH�ORDQ�DW�FRPPHUFLDO�UDWHV�HQVXUHV�WD[DWLRQ�RI�WKH�UHWXUQ�WKH

HQWLW\�ZRXOG�KDYH�JHQHUDWHG�IURP�WKH�DVVHWV�XQGHUO\LQJ�WKH�ORDQ��\HDU�E\�\HDU�

XQWLO�WKRVH�DVVHWV�DUH�XOWLPDWHO\�GLVWULEXWHG���7KH�DVVHWV�PD\�EH�GLVWULEXWHG

HLWKHU�DV�D�UHJXODU�GLVWULEXWLRQ�DIWHU�UHSD\PHQW�RI�WKH�ORDQ�RU�LQ�WKH�IRUP�RI

GHEW�IRUJLYHQHVV��WUHDWHG�DV�D�GLVWULEXWLRQ�E\�WKH�JHQHUDO�GHILQLWLRQ�RI

GLVWULEXWLRQ����7KH�UHVXOWLQJ�\HDU�E\�\HDU�UHYHQXH�IORZ�IURP�DVVHVVLQJ�WKH�ORDQ

DW�FRPPHUFLDO�UDWHV�SUHVHUYHV�WKH�UHYHQXH�IURP�HDUQLQJV�RQ�WKH�RULJLQDO�DVVHWV

FRPSDUHG�ZLWK�XS�IURQW�GLVWULEXWLRQ�RI�WKH�DVVHWV�

Treatment of non-commercial loans made by widely held
entities

7KHVH�WZR�JHQHUDO�GHVLJQ�IHDWXUHV�DUH�VXIILFLHQW�WR�GHDO�DGHTXDWHO\�ZLWK

VLWXDWLRQV�LQ�ZKLFK�D�ZLGHO\�KHOG�HQWLW\�PDNHV�ORZ�LQWHUHVW�ORDQV�WR�PHPEHUV�RU

WKHLU�DVVRFLDWHV���7KH�JHQHUDO�GHILQLWLRQ�RI�GLVWULEXWLRQ�DSSOLHV�WR�DOO�EHQHILWV

SURYLGHG�E\�DQ�HQWLW\�WR�D�PHPEHU�RU�WKHLU�DVVRFLDWH��LQFOXGLQJ�ORDQV�E\�ZLGHO\

KHOG�HQWLWLHV�WR�WKH�H[WHQW�WKDW�WKH\�DUH�DW�OHVV�WKDQ�FRPPHUFLDO�LQWHUHVW�UDWHV�

%HQHILWV�E\�ZD\�RI�ORZ�LQWHUHVW�ORDQV�ZRXOG�EH�LQFOXGHG�LQ�D�VLPLODU�ZD\�WR

RWKHU�W\SHV�RI�GLVFRXQWV�SURYLGHG�E\�ZLGHO\�KHOG�HQWLWLHV

�5HFRPPHQGDWLRQ�������

7KLV�JHQHUDO�GHILQLWLRQ�RI�GLVWULEXWLRQ�ZRXOG�DSSO\��IRU�H[DPSOH��WR�LQWHUHVW

IUHH�ORDQV�PDGH�EHWZHHQ�HQWLWLHV�LQ�WKH�VDPH�ZKROO\�RZQHG�JURXS�³�XQOHVV

WKH�JURXS�FRQVROLGDWHG�LWV�WD[�WUHDWPHQW��LQ�ZKLFK�FDVH�VXFK�WUDQVDFWLRQV�ZLOO

EH�LJQRUHG�IRU�WD[�SXUSRVHV�
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7KLV�DSSURDFK�EURDGO\�FRUUHVSRQGV�WR�WKH�VHFRQG�RI�WKH�WZR�RSWLRQV

FDQYDVVHG�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJHV�����WR������IRU�GHDOLQJ�ZLWK

QRQ�FRPPHUFLDO�ORDQV�WR�PHPEHUV�RI�FORVHO\�KHOG�HQWLWLHV��DOWKRXJK�WKDW

RSWLRQ�DOVR�LQFRUSRUDWHV�LQWUD�\HDU�ORDQV��

*LYHQ�WKH�JUHDWHU�SXEOLF�VFUXWLQ\�DQG�WKH�FRPSHWLQJ�LQWHUHVWV�RI�PHPEHUV�

ZLGHO\�KHOG�HQWLWLHV�DUH�JHQHUDOO\�QRW�OLNHO\�WR�VHHN�WR�XVH�ORZ�LQWHUHVW�ORDQV�DQG

GHEW�IRUJLYHQHVV�WR�DFKLHYH�WD[�IUHH�GLVWULEXWLRQV�RI�SURILW�IRU�SDUWLFXODU

PHPEHUV�

Treatment of non-commercial loans made by closely held
entities

7KH�FORVH�UHODWLRQVKLS�EHWZHHQ�VRPH�FORVHO\�KHOG�HQWLWLHV�DQG�WKHLU�PHPEHUV

SURYLGHV�JUHDWHU�VFRSH�WR�DFKLHYH�WD[�IUHH�GLVWULEXWLRQ�RI�SURILWV�YLD

QRQ�FRPPHUFLDO�ORDQV�SURYLGHG�WR�D�SDUWLFXODU�PHPEHU��VHH�GLVFXVVLRQ�RI

5HFRPPHQGDWLRQ��������7UHDWLQJ�DV�GLVWULEXWLRQV�\HDU�E\�\HDU�WKH�GLIIHUHQFH

EHWZHHQ�FRPPHUFLDO�DQG�DFWXDO�LQWHUHVW�UDWHV�RQ�WKH�ORDQV�PD\�QRW�EH�D

VXIILFLHQW�GLVLQFHQWLYH�WR�WKH�VHHNLQJ�RI�WD[�IUHH�RXWFRPHV�YLD�GHEW�IRUJLYHQHVV�

,Q�VXFK�VLWXDWLRQV�WKH�SULQFLSDO�RI�WKH�ORDQV�FRXOG�UHPDLQ�XQSDLG�IRU�D

FRQVLGHUDEOH�SHULRG�RI�WLPH���,Q�D�SUDFWLFDO�VHQVH�WKH�HQWLW\�FRXOG�EH�YLHZHG�DV

KDYLQJ�IRUJLYHQ�WKH�GHEW��HYHQ�WKRXJK�LQ�D�OHJDO�VHQVH�WKH�ORDQ�VWLOO�H[LVWV���,Q

VXFK�FLUFXPVWDQFHV��QRQ�FRPPHUFLDO�ORDQV�IURP�FORVHO\�KHOG�HQWLWLHV�WR

PHPEHUV�VKRXOG�EH�WUHDWHG�LQ�WKH�VDPH�ZD\�DV�GHEW�IRUJLYHQHVV���0RUHRYHU��LQ

RUGHU�IRU�D�ORDQ�QRW�WR�EH�FODVVHG�DV�QRQ�FRPPHUFLDO��UHJXODU�UHSD\PHQWV�RI

SULQFLSDO�VKRXOG�EH�UHTXLUHG���:LWKRXW�D�UHTXLUHPHQW�WR�UHSD\��WKHUH�ZRXOG�EH

JUHDWHU�RSSRUWXQLW\�IRU�FORVHO\�KHOG�HQWLWLHV�DQG�WKHLU�PHPEHUV�WR�DUUDQJH�WKHLU

DIIDLUV�VR�WKDW�GHEWV�DUH�IRUJLYHQ�ZKHQ�

� WKH�UHOHYDQW�PHPEHU·V�LQFRPH�LV�RWKHUZLVH�ORZ��PLQLPLVLQJ�WD[�SDLG�RQ�WKH

IRUJLYHQ�GHEW���RU

� WKH�UHOHYDQW�PHPEHU�LV�QRW�DEOH�WR�UHSD\��LQ�ZKLFK�FDVH�WKH�UXOHV�PD\�QRW

DSSO\��

'LYLVLRQ��$�FXUUHQWO\�DSSOLHV�WR�SULYDWH�FRPSDQLHV�DQG�LQFOXGHV�UHTXLUHPHQWV

WR�UHSD\�WKH�SULQFLSDO�RI�WKH�ORDQ���7KH�PDNLQJ�RI�D�QRQ�FRPPHUFLDO�ORDQ��RU

WKH�IDLOXUH�WR�PHHW�WKH�UHSD\PHQW�UHTXLUHPHQWV��LV�WUHDWHG�XQGHU�'LYLVLRQ��$�LQ

WKH�VDPH�ZD\�DV�WKH�IRUJLYHQHVV�RI�D�GHEW���7KH�DPRXQW�LV�WUHDWHG�DV�D

GLVWULEXWLRQ���$SSO\LQJ�D�VLPLODU�DSSURDFK�XQGHU�WKH�QHZ�HQWLW\�WD[�UHJLPH�WR

DOO�FORVHO\�KHOG�HQWLWLHV�ZLOO�SUHYHQW�WD[�DYRLGDQFH�WKURXJK�WKH�XVH�RI

QRQ�FRPPHUFLDO�ORDQV�E\�WKHVH�HQWLWLHV�

7KXV��ORDQV�IURP�FORVHO\�KHOG�HQWLWLHV�QHHG�WR�PHHW�WKH�FRPPHUFLDO�ORDQ

FULWHULD�VHW�RXW�LQ�WKH�GLVFXVVLRQ�IROORZLQJ�5HFRPPHQGDWLRQ�������

)XUWKHUPRUH��QRQ�FRPPHUFLDO�ORDQV�IURP�D�FORVHO\�KHOG�HQWLW\�WR�D�PHPEHU

ZLOO�EH�UHTXLUHG�WR�PDNH�DQQXDO�UHSD\PHQWV�RI�SULQFLSDO���)DLOXUH�WR�PHHW�DQ\
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RI�WKH�FULWHULD�ZLOO�VHH�WKH�HQWLUH�RXWVWDQGLQJ�DPRXQW�RI�WKH�ORDQ�WD[HG�DV�D

GLVWULEXWLRQ�

Recommendation

12.23 Non-commercial loans from a member to a closely held entity

Non-commercial loans to entity increase contributed capital

�D� 7KDW�WKH�DPRXQW�RI�D�ORDQ�IURP�D�PHPEHU�RI�D�FORVHO\�KHOG�HQWLW\�

RU�DQ�DVVRFLDWH�RI�VXFK�D�PHPEHU��WR�WKH�HQWLW\�EH�DGGHG�WR�LWV

FRQWULEXWHG�FDSLWDO�XQOHVV�WKH�ORDQ�LV�¶FRPPHUFLDO·�

Payments on such loans treated as distributions

�E� 7KDW�DOO�SD\PHQWV�RQ�WKH�ORDQ��ZKHWKHU�UHSD\PHQWV�RI�SULQFLSDO��RU

SD\PHQWV�RI�LQWHUHVW��EH�GLVWULEXWLRQV�VXEMHFW�WR�WKH�SURILWV�ILUVW

UXOH�

Date of effect

�F� 7KDW�WKH�UXOH�DSSO\�WR�DOO�ORDQV�IURP�PHPEHUV�PDGH�RQ�RU�DIWHU�WKH

GDWH�RQ�ZKLFK�WKH�*RYHUQPHQW�DQQRXQFHV�WKH�LQWHQWLRQ�WR�OHJLVODWH

LQ�WKLV�DUHD�

Background

,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDUDJUDSK��������SDJH�������LW�ZDV�VWDWHG�WKDW�

¶7KH�XVH�RI�GHEW�PD\�DOVR�SURYLGH�D�PHDQV�E\�ZKLFK�WKH�PHPEHUV

RI�FORVHO\�KHOG�HQWLWLHV�FRXOG�DYRLG�WKH�RSHUDWLRQ�RI�WKH�SURILWV�ILUVW

UXOH�FDQYDVVHG�LQ�&KDSWHU������/RDQV�IURP�PHPEHUV�WR�HQWLWLHV

FRXOG�EH�VXEVWLWXWHG�IRU�FRQWULEXWHG�FDSLWDO��DQG�UHWXUQHG�DKHDG�RI

UHWDLQHG�SURILWV�·

7KLV�LVVXH�ZDV�DOVR�UDLVHG�LQGLUHFWO\�LQ�WKH�&KDLUPDQ·V�OHWWHU�RI

���)HEUXDU\������WR�WKH�7UHDVXUHU�ZKHUH�KH�VWDWHG�

¶7KHUH�DUH�DOVR�RWKHU�SRVVLEOH�UHIRUPV��LQFOXGLQJ�WUDQVLWLRQDO

DUUDQJHPHQWV�IRU�WKH�WD[DWLRQ�RI�WUXVWV��WKDW�FRXOG�JLYH�ULVH�WR

VWUDWHJLF�H[SORLWDWLRQ�SULRU�WR�WKHLU�LQWURGXFWLRQ��DOVR�ZLWK

VLJQLILFDQW�LPSOLFDWLRQV�IRU�H[SHFWHG�SRVW�UHIRUP�UHYHQXH�·

7KHVH�TXRWHV�SRLQW�WR�ERWK�VWUXFWXUDO�DQG�WUDQVLWLRQDO�LVVXHV�UHODWLQJ�WR

QRQ�FRPPHUFLDO�ORDQV�IURP�PHPEHUV�WR�FORVHO\�KHOG�HQWLWLHV�
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Structural considerations

7KH�UHFRPPHQGHG�UXOHV�DUH�VWUXFWXUDO��UDWKHU�WKDW�DQWL�DYRLGDQFH��LQ�QDWXUH�

7KH\�FKDUDFWHULVH�ORDQV�PDGH�WR�FORVHO\�KHOG�HQWLWLHV�E\�PHPEHUV�RQ�WKH�EDVLV

RI�XQGHUO\LQJ�HFRQRPLF�VXEVWDQFH��UDWKHU�WKDQ�E\�UHIHUHQFH�WR�WKHLU�OHJDO�IRUP�

7KXV��WKH�UXOHV�WUHDW�QRQ�FRPPHUFLDO�ORDQV�E\�PHPEHUV�DV�HTXLW\��QRW�GHEW�

,W�ZDV�SURSRVHG�LQ�$�1HZ�7D[�6\VWHP�WKDW��ZLWK�VRPH�H[FHSWLRQV��UHWXUQV�RI

FRQWULEXWHG�FDSLWDO�EH�VXEMHFW�WR�D�SURILWV�ILUVW�UXOH�XQGHU�WKH�QHZ�HQWLW\�WD[

UHJLPH���7KDW�LV��FRQWULEXWHG�FDSLWDO�FDQ�JHQHUDOO\�RQO\�EH�UHWXUQHG�LI�WKHUH�DUH

QR�SURILWV�LQ�WKH�HQWLW\�

,Q�WKH�DEVHQFH�RI�WKH�UHFRPPHQGDWLRQV��WKH�SURYLVLRQ�RI�GHEW�ILQDQFLQJ�RQ

QRQ�FRPPHUFLDO�WHUPV�FRXOG�EH�XVHG�DV�D�VXEVWLWXWH�IRU�HTXLW\�IXQGLQJ���7KLV

ZRXOG�SURYLGH�D�PHWKRG�IRU�ERWK�H[LVWLQJ�HQWLWLHV��LQFOXGLQJ�WUXVWV���DQG

HQWLWLHV�FUHDWHG�DIWHU�WKH�LQWURGXFWLRQ�RI�WKH�HQWLW\�WD[�V\VWHP��WR�DYRLG�WKH

RSHUDWLRQ�RI�WKH�SURILWV�ILUVW�UXOH��VKRXOG�WKH�*RYHUQPHQW�LQWURGXFH�VXFK�D

UXOH�

7KHVH�VWUXFWXUDO�FRQVLGHUDWLRQV�VXJJHVW�WKDW�WKH�UHFRPPHQGDWLRQV�VKRXOG�WUHDW

DV�PHPEHUVKLS�LQWHUHVWV�DOO�UHOHYDQW�QRQ�FRPPHUFLDO�ORDQV�HLWKHU�LQ�H[LVWHQFH

DW�WKH�VWDUW�RI�WKH�HQWLW\�WD[�UHJLPH�RU�PDGH�VXEVHTXHQWO\�

Transitional considerations

6KRUWO\�DIWHU�WKH�DQQRXQFHPHQW�RI�D�UHYLHZ�RI�WKH�WD[DWLRQ�RI�WUXVWV�LQ�WKH

��������%XGJHW�DGYLFH�ZDV�ZLGHO\�SXEOLVKHG��LQ�ERWK�WKH�JHQHUDO�DQG

SURIHVVLRQDO�WD[DWLRQ�SUHVV��RQ�D�SXUSRUWHG�PHWKRG�IRU�EHQHILFLDULHV�WR�DYRLG

WKH�HIIHFWV�RI�DQ\�QHZ�UHJLPH�RQ�WKH�WD[DWLRQ�RI�WD[�SUHIHUUHG�LQFRPH�LQ

H[LVWLQJ�WUXVWV���7KH�PHWKRG�LQYROYHG�WUXVWHHV��SULRU�WR�WKH�LQWURGXFWLRQ�RI�WKH

QHZ�UHJLPH��GLVWULEXWLQJ�WD[�SUHIHUUHG�LQFRPH�WR�EHQHILFLDULHV�LQ�H[LVWLQJ�WUXVWV�

LQFOXGLQJ�XQUHDOLVHG�FDSLWDO�JDLQV���7KHVH�GLVWULEXWLRQV�LQ�PDQ\�FDVHV�ZRXOG�EH

WD[�IUHH�XQGHU�WKH�H[LVWLQJ�ODZ���%HQHILFLDULHV�ZRXOG�WKHQ�OHQG�WKH�DPRXQW

GLVWULEXWHG�EDFN�RQ�QRQ�FRPPHUFLDO�WHUPV�WR�WKH�WUXVW���2QFH�WKH�QHZ�UHJLPH

ZDV�LQWURGXFHG�WKH�WUXVWHHV�ZRXOG�GLVWULEXWH�WKH�DPRXQWV�DV�QRQ�WD[DEOH

UHSD\PHQWV�RI�WKH�RXWVWDQGLQJ�ORDQ�UDWKHU�WKDQ�DVVHVVDEOH�GLVWULEXWLRQV�

7KH�WUDQVLWLRQDO�DUUDQJHPHQWV�IRU�FHUWDLQ�W\SHV�RI�UHDOLVHG�FDSLWDO�JDLQV�HDUQHG

E\�H[LVWLQJ�WUXVWV�³�DV�DQQRXQFHG�LQ�$�1HZ�7D[�6\VWHP��GLVFXVVHG�LQ�$�3ODWIRUP

IRU�&RQVXOWDWLRQ��SDJHV�����DQG������DQG�FRYHUHG�E\�5HFRPPHQGDWLRQ������³

ZLOO�JHQHUDOO\�WUHDW�GLVWULEXWLRQV�RI�VXFK�JDLQV�DV�WD[�IUHH�LQ�WKH�KDQGV�RI

EHQHILFLDULHV�DIWHU�WKH�VWDUW�RI�WKH�QHZ�HQWLW\�WD[�UHJLPH���7KH�JDLQV�ZLOO�EH

WUHDWHG�DV�FRQWULEXWHG�FDSLWDO�

7KHVH�WUDQVLWLRQDO�DUUDQJHPHQWV�GR�QRW��KRZHYHU��LQFOXGH�XQUHDOLVHG�JDLQV�RQ

WUXVW�DVVHWV���7KXV��GLVWULEXWLRQV�VRXUFHG�IURP�XQUHDOLVHG�JDLQV�RQ�SUH�&*7

DVVHWV�DQG�WKH�LQGH[DWLRQ�FRPSRQHQW�RI�JDLQV�RQ�SRVW�&*7�DVVHWV�ZLOO
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JHQHUDOO\�EH�WD[�IUHH�WR�WKH�EHQHILFLDU\�LI�PDGH�SULRU�WR�WKH�FRPPHQFHPHQW�RI

WKH�QHZ�V\VWHP�³�EXW�QRW�LI�PDGH�DIWHU�WKH�VWDUW�RI�WKH�QHZ�V\VWHP�

7KH�GLVWULEXWLRQ�DQG�QRQ�FRPPHUFLDO�ORDQ�EDFN�DUUDQJHPHQW�GLVFXVVHG�DERYH

ZRXOG�WKHUHIRUH�SURYLGH�D�PHDQV�RI�GLVWULEXWLQJ�WD[�IUHH�XQUHDOLVHG�SUH�&*7

JDLQV�DQG�WKH�XQUHDOLVHG�LQGH[DWLRQ�FRPSRQHQW�IURP�SRVW�&*7�DVVHWV�DIWHU�WKH

VWDUW�RI�WKH�QHZ�UHJLPH�

Loans to which the recommendations apply

$W�OHDVW�LQ�UHVSHFW�RI�ORDQV�LQ�H[LVWHQFH�DW�WKH�GDWH�RI�LPSOHPHQWDWLRQ�RI�WKH

HQWLW\�WD[�UHJLPH��WKH�LQWHJULW\�RI�WKH�UXOHV�ZLOO�ODUJHO\�GHSHQG�RQ�ZKLFK�RI

WKRVH�ORDQV�WKH�OHJLVODWLRQ�ZLOO�HQFRPSDVV���0RUHRYHU��DV�QRWHG��VWUXFWXUDO

FRQVLGHUDWLRQV�SRLQW�WR�WKH�UHFRPPHQGDWLRQV�DSSO\LQJ�WR�DOO�QRQ�FRPPHUFLDO

ORDQV�LQ�FORVHO\�KHOG�HQWLWLHV�DW�WKH�VWDUW�RI�WKH�QHZ�HQWLW\�V\VWHP���+RZHYHU��LW

LV�QRW�WKH�SODFH�RI�WKH�5HYLHZ�WR�UHFRPPHQG�WKDW�WKH�OHJLVODWLRQ�DSSO\�WR�ORDQV

PDGH�SULRU�WR�WKH�*RYHUQPHQW·V�VWDWLQJ�LWV�LQWHQWLRQ�WR�XQGHUWDNH�OHJLVODWLYH

DFWLRQ�UHODWLQJ�WR�WKHVH�QRQ�FRPPHUFLDO�ORDQV����&RQVHTXHQWO\��WKH�5HYLHZ�LV

QRW�JRLQJ�EH\RQG�UHFRPPHQGLQJ�WKDW�WKH�OHJLVODWLRQ�DSSO\�DW�OHDVW�WR�WKRVH

QRQ�FRPPHUFLDO�ORDQV�PDGH�RQ�RU�DIWHU�WKH�GDWH�RQ�ZKLFK�WKH�*RYHUQPHQW

DQQRXQFHV�VXFK�DQ�LQWHQWLRQ�

7KH�UHFRPPHQGDWLRQV�DUH�QRW�UHWURVSHFWLYH���7KH\�ZLOO�DSSO\�RQO\�IURP�WKH

FRPPHQFHPHQW�GDWH�RI�WKH�QHZ�V\VWHP�WR�QRQ�FRPPHUFLDO�ORDQV�LQ�H[LVWHQFH

DW�WKH�WLPH�RI�DQQRXQFHPHQW�E\�WKH�*RYHUQPHQW�RI�OHJLVODWLYH�DFWLRQ�LQ�WKLV

DUHD���7D[SD\HUV�ZLOO�KDYH�WLPH��SULRU�WR�LPSOHPHQWDWLRQ��WR�UHDUUDQJH�WKHLU

DIIDLUV�VR�WKDW�WKHLU�ORDQ�DUUDQJHPHQWV�DUH�XQDIIHFWHG�E\�WKH�PHDVXUHV�

Definition of commercial loan

$�¶FRPPHUFLDO�ORDQ·�ZLOO�KDYH�WKH�VDPH�PHDQLQJ�IRU�D�ORDQ�PDGH�WR�DQ�HQWLW\

E\�D�PHPEHU��DQG�D�ORDQ�PDGH�E\�DQ�HQWLW\�WR�D�PHPEHU���7KH�FULWHULD�ZLOO

HVVHQWLDOO\�EH�VDPH�DV�WKRVH�IRU�DQ�¶H[FOXGHG�ORDQ·�FXUUHQWO\�LQ�'LYLVLRQ��$�RI

WKH������$FW�

� WKH�ORDQ�PXVW�EH�PDGH�XQGHU�D�ZULWWHQ�DJUHHPHQW�

� WKH�LQWHUHVW�UDWH�SD\DEOH�RQ�WKH�ORDQ��IRU�\HDUV�RI�LQFRPH�DIWHU�WKH�\HDU�LQ

ZKLFK�WKH�ORDQ�LV�PDGH��PXVW�HTXDO�RU�H[FHHG�WKH�¶,QGLFDWRU�/HQGLQJ

5DWHV�³�%DQN�YDULDEOH�KRXVLQJ�ORDQ�LQWHUHVW�UDWH·�ODVW�SXEOLVKHG�E\�WKH

5HVHUYH�%DQN�RI�$XVWUDOLD�EHIRUH�WKH�VWDUW�RI�WKH�\HDU�LQ�ZKLFK�WKH�ORDQ�LV

PDGH��DQG

� WKH�PD[LPXP�WHUP�RI�WKH�ORDQ�PXVW�QRW�H[FHHG����\HDUV��IRU�D�ORDQ�VHFXUHG

RYHU�UHDO�SURSHUW\��DQG�IRU�DOO�RWKHU�W\SHV�RI�ORDQV�PXVW�QRW�H[FHHG���\HDUV�



Section 12:  Distributions

A Tax System Redesigned 463

Distributions by associate entities

Recommendation

12.24 Distributions by associate entities

Distributions to members of a related entity

�D� 7KDW�LI�DQ�DVVRFLDWH�HQWLW\�PDNHV�D�GLVWULEXWLRQ��WKDW�LV��WUDQVIHUV

QHW�YDOXH��WR�D�SHUVRQ�ZKR�LV�QRW�D�PHPEHU�RI�WKH�DVVRFLDWH�HQWLW\�

EXW�ZKR�LV�D�PHPEHU�RI�D�UHODWHG�HQWLW\��¶WKH�HQWLW\·���WKH�EHQHILW�EH

WUHDWHG�DV�DQ�XQIUDQNDEOH�GLVWULEXWLRQ�E\�WKH�DVVRFLDWH�HQWLW\��VXFK

WKDW�

�L� WKH�UHFLSLHQW�RI�WKH�EHQHILW�SURYLGHG�E\�WKH�DVVRFLDWH�HQWLW\

EH�WUHDWHG�DV�UHFHLYLQJ�D�GLVWULEXWLRQ�DV�LI�WKH�UHFLSLHQW�ZHUH�D

PHPEHU�RI�WKH�DVVRFLDWH�HQWLW\�

�LL� WKH�DPRXQW�RI�WKH�GLVWULEXWLRQ�EH�WKH�GLIIHUHQFH�EHWZHHQ�WKH

IDLU�YDOXH�RI�WKH�EHQHILW�SURYLGHG�E\�WKH�DVVRFLDWH�HQWLW\�DQG

DQ\�FRQVLGHUDWLRQ�SURYLGHG�E\�WKH�UHFLSLHQW��DQG

�LLL� WKH�GLVWULEXWLRQ�EH�WUHDWHG�DV�FRPLQJ�IURP�SURILWV��UHJDUGOHVV

RI�ZKHWKHU�WKH�DVVRFLDWH�HQWLW\�KDV�DYDLODEOH�SURILWV�

Distributions to associates of members of the related entity

�E� 7KDW�SDUDJUDSK��D��DOVR�DSSO\�LI�WKH�EHQHILW�LV�SURYLGHG�WR�DQ

DVVRFLDWH�RI�WKH�PHPEHU�RI�WKH�HQWLW\�

%HQHILWV�SURYLGHG�E\�DVVRFLDWHG�HQWLWLHV�WR�PHPEHUV�RI�D�UHODWHG�HQWLW\�ZHUH

UDLVHG�DV�DQ�LVVXH�LQ�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH��������,W�FDQYDVVHV�WKH

SRVVLELOLW\�WKDW�ZKHQ�DQ�DVVRFLDWH�RI�DQ�HQWLW\�PDNHV�D�GLVWULEXWLRQ��WKDW�LV�

SURYLGHV�D�EHQHILW��RQ�OHVV�WKDQ�IDLU�WHUPV��WR�D�PHPEHU�RI�WKH�HQWLW\�WKH

EHQHILW�FRXOG�EH�WUHDWHG�DV�D�GLVWULEXWLRQ�E\�WKH�HQWLW\���7KH�FRPSOH[LW\

DVVRFLDWHG�ZLWK�VXFK�DQ�DSSURDFK�ZRXOG�LQFUHDVH�FRPSOLDQFH�FRVWV�IRU

WD[SD\HUV���$GGLWLRQDOO\��WKDW�DSSURDFK�PD\�QRW�DFFXUDWHO\�UHIOHFW�WKH�DFWXDO

IORZ�RI�IXQGV�

8QGHU�5HFRPPHQGDWLRQ�������WKH�EURDG�GHILQLWLRQ�RI�¶GLVWULEXWLRQ·�ZLOO�FRYHU

DOO�WUDQVIHUV�RI�QHW�YDOXH�SURYLGHG�E\�WKH�HQWLW\�WR�LWV�PHPEHUV���7KLV�JHQHUDO

UXOH�DSSOLHV�LI�WKH�HQWLW\�WUDQVIHUV�QHW�YDOXH�WKURXJK�DQ�DVVRFLDWH�E\�SURYLGLQJ

QHW�YDOXH�WR�WKH�DVVRFLDWH�VR�WKDW�WKH�DVVRFLDWH�FDQ�SURYLGH�WKH�EHQHILW�WR

PHPEHUV�RI�WKH�HQWLW\���7KH�QHW�YDOXH�SURYLGHG�WR�WKH�DVVRFLDWH�ZRXOG�EH

WUHDWHG�DV�DQ�DSSOLFDWLRQ�RI�HQWLW\�IXQGV�¶IRU�RU�RQ�EHKDOI�RI·�WKH�PHPEHU�ZKR

UHFHLYHG�WKH�EHQHILW��DQG�KHQFH�DV�D�GLVWULEXWLRQ�E\�WKH�HQWLW\�
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,Q�WKH�FDVH�RI�D�JURXS�RI�HQWLWLHV�ZKLFK�DUH�QRW�FRQVROLGDWHG�IRU�WD[DWLRQ

SXUSRVHV��WKH�RSHUDWLRQ�RI�WKH�ZLGH�GHILQLWLRQ�RI�GLVWULEXWLRQ�FRXOG�EH�DYRLGHG

E\�WKH�HQWLW\�DUUDQJLQJ�IRU�DQ�DVVRFLDWH�HQWLW\�WR�SURYLGH�EHQHILWV�RQ�LWV�EHKDOI

�LQ�VXFK�FDVHV�WKH�DVVRFLDWH�HQWLW\�KDV�QRW�SURYLGHG�WKH�EHQHILW�WR�LWV�PHPEHUV��

7KHUH�PD\�EH�QR�FRPSHQVDWLRQ�EHWZHHQ�WKH�HQWLWLHV�DQG��WKHUHIRUH��QR

SD\PHQW�¶IRU�RU�RQ�EHKDOI·�RI�WKH�PHPEHU�DQG��KHQFH��QR�GLVWULEXWLRQ�DV

GHILQHG�LQ�WKH�DEVHQFH�RI�WKLV�UHFRPPHQGDWLRQ�

,Q�RUGHU�WR�HQVXUH�LQWHJULW\�WR�WKH�FRPSUHKHQVLYH�GHILQLWLRQ�RI�GLVWULEXWLRQ

ZLWKRXW�XQGXH�FRPSOH[LW\��5HFRPPHQGDWLRQ�������D��ZRXOG�WUHDW�WKH

SURYLVLRQ�RI�D�EHQHILW�WR�D�QRQ�PHPEHU�DV�D�GLVWULEXWLRQ�E\�WKH�DVVRFLDWH�

Figure 12.1 Distributions by associate entities

Entity
'the entity'

Associate entity
'associate of the entity'

Member of 'the entity'

Distr ibution by
associate entity

Associate of member of
'the entity'

5HFRPPHQGDWLRQ�������D��ZLOO�WUHDW�WKH�EHQHILW�DV�D�GLVWULEXWLRQ�RI�SURILWV

UHJDUGOHVV�RI�ZKHWKHU�DQ�DVVRFLDWH�KDV�DYDLODEOH�SURILWV���1R�FDOFXODWLRQ�RI

DYDLODEOH�SURILWV�ZLOO�EH�UHTXLUHG���:KHUH�D�EHQHILW�KDV�EHHQ�SURYLGHG�WR�D

QRQ�PHPEHU�IRU�OHVV�WKDQ�IDLU�FRQVLGHUDWLRQ��WKH�EHQHILW�VKRXOG�EH�WUHDWHG�DV�D

GLVWULEXWLRQ�RXW�RI�SURILWV�EHFDXVH�WKHUH�KDV�EHHQ�D�VKLIW�LQ�YDOXH�IURP�WKH

DVVRFLDWH�WR�WKH�QRQ�PHPEHU���7KH�QRQ�PHPEHU�FDQQRW�ORJLFDOO\�EH�HQWLWOHG�WR

D�GLVWULEXWLRQ�RI�FRQWULEXWHG�FDSLWDO�IURP�WKH�DVVRFLDWH�VR�LW�FDQ�RQO\�EH�D

GLVWULEXWLRQ�IURP�SURILWV���)RU�WKH�VDPH�UHDVRQ�WKH�GLVWULEXWLRQ�ZLOO�EH

XQIUDQNDEOH�

,W�LV�QRW�DSSURSULDWH�WR�DSSO\�WKHVH�UXOHV�ZKHQ�DQ�LQGLYLGXDO�SURYLGHV�WKH

EHQHILW���7KHUH�VKRXOG�EH�D�KLJKHU�WKUHVKROG�IRU�DSSO\LQJ�WKH�DVVRFLDWH�UXOHV

ZKHQ�WKH�DVVRFLDWH�LV�QRW�DQ�HQWLW\��EHFDXVH��IRU�H[DPSOH��DQ�LQGLYLGXDO�GRHV

QRW�KDYH�IUDQNLQJ�FUHGLWV�ZKLFK�FRXOG�EH�VWUHDPHG����7KH�SURYLVLRQ�RI�EHQHILWV

E\�LQGLYLGXDOV�VKRXOG�RQO\�EH�WUHDWHG�DV�GLVWULEXWLRQV�LI�WKH\�KDYH�EHHQ�PDGH

¶IRU�RU�RQ�EHKDOI·�RI�D�PHPEHU�RI�WKH�HQWLW\���7KLV�ZRXOG�EH�DFKLHYHG�WKURXJK

WKH�EURDG�GHILQLWLRQ�RI�GLVWULEXWLRQ���7KHUH�LV�QR�QHHG�IRU�VSHFLILF�OHJLVODWLRQ�
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/LNHZLVH�LW�LV�LQDSSURSULDWH�WR�KDYH�WKH�DVVRFLDWH�UXOHV�DSSO\�WR�EHQHILWV

SURYLGHG�E\�XQUHODWHG�WKLUG�SDUWLHV���7KH�QDWXUH�RI�WKH�UHODWLRQVKLS�EHWZHHQ

VXFK�HQWLWLHV�LV�IXQGDPHQWDOO\�GLIIHUHQW�IURP�WKDW�EHWZHHQ�DVVRFLDWHV�

8QUHODWHG�WKLUG�SDUWLHV�ZLOO�JHQHUDOO\�RQO\�SURYLGH�EHQHILWV�WR�QRQ�PHPEHUV�LI

WKH\�UHFHLYH�DQ�HFRQRPLF�EHQHILW���%XW�5HFRPPHQGDWLRQ�������E��LV�QHFHVVDU\

WR�FRYHU�WKH�VLWXDWLRQ�ZKHUH�GLVWULEXWLRQV�DUH�PDGH�IURP�DVVRFLDWH�HQWLWLHV�WR

DVVRFLDWHV�RI�PHPEHUV�RI�WKH�UHODWHG�HQWLW\�

Private use assets held in entities

Recommendation

12.25 Use of main residence not a distribution

7KDW�LI�D�PHPEHU�RI�DQ�HQWLW\��RU�DQ�DVVRFLDWH�RI�D�PHPEHU��XVHV�DV�WKHLU

PDLQ�SODFH�RI�UHVLGHQFH�SURSHUW\�KHOG�E\�DQ�HQWLW\��WKH�XVH�RI�WKH

SURSHUW\�QRW�EH�WUHDWHG�DV�D�GLVWULEXWLRQ��SURYLGHG�WKDW�WKH�HQWLW\�GRHV

QRW�WUHDW�WKH�H[SHQVHV�LQFXUUHG�LQ�UHVSHFW�RI�WKH�PDLQ�UHVLGHQFH�DV�HLWKHU

SD\PHQWV�RU�OLDELOLWLHV�IRU�WD[�SXUSRVHV�

,Q�$�3ODWIRUP�IRU�&RQVXOWDWLRQ��SDJH�������WKH�5HYLHZ�JDYH�FRQVLGHUDWLRQ�WR

H[FOXGLQJ�WKH�XVH�RI�D�PDLQ�UHVLGHQFH�RZQHG�E\�DQ�HQWLW\�IURP�WKH�GHILQLWLRQ

RI�GLVWULEXWLRQ���0DQ\�RI�WKHVH�HQWLWLHV�DUH�WUXVWV��ZKLFK�KROG�WKH�PDLQ

UHVLGHQFH�IRU�EHQHILFLDULHV�RI�WKH�WUXVW�DQG�KDYH�QR�¶LQFRPH�SURGXFLQJ�DVVHWV·�

,W�LV�DUJXHG�WKDW�KROGLQJ�DVVHWV�LQ�DQ�HQWLW\��LQ�WKHVH�FLUFXPVWDQFHV��LV�DNLQ�WR

EHQHILFLDULHV�RZQLQJ�WKHP�GLUHFWO\�ZKLOH�DOVR�SURYLGLQJ�DGGLWLRQDO�DVVHW

SURWHFWLRQ�EHQHILWV���)RU�H[DPSOH��LW�LV�YHU\�FRPPRQ�IRU�SULPDU\�SURGXFHUV�WR

OLYH�LQ�WKH�UHVLGHQFH�RQ�D�IDUPLQJ�SURSHUW\��DQG�IRU�WKH�SURSHUW\�WR�EH�RZQHG

E\�WKH�IDPLO\�WUXVW�

7KH�UHFRPPHQGDWLRQ�ZRXOG�QHFHVVDULO\�HQWDLO�JUHDWHU�DGPLQLVWUDWLRQ�DQG

FRPSOLDQFH�FRVWV���)RU�H[DPSOH��D�WUXVW�FRXOG�FODLP�D�ZLGH�UDQJH�RI�GHGXFWLRQV

LQ�UHVSHFW�RI�WKH�ZKROH�SURSHUW\��IRU�H[DPSOH��PRUWJDJH�LQWHUHVW�DQG�UDWHV�DQG

WD[HV����7KH�WUXVWHH�ZRXOG�EH�UHTXLUHG�WR�DSSRUWLRQ�RXW�WKDW�SDUW�RI�WKH

H[SHQGLWXUH�DVVRFLDWHG�ZLWK�WKH�PDLQ�UHVLGHQFH�LI�VHHNLQJ�WR�FODLP�WKH

H[HPSWLRQ�

+RZHYHU��LW�LV�FRQVLGHUHG�DSSURSULDWH�WKDW�DOO�HQWLWLHV�EH�JLYHQ�WKH�RSWLRQ�QRW

WR�WUHDW�H[SHQGLWXUH�DV�HLWKHU�SD\PHQWV�RU�OLDELOLWLHV�ZKHQ�FDOFXODWLQJ�WKH

HQWLW\·V�WD[DEOH�LQFRPH�³�WKHUHE\�DOORZLQJ�WKH�XVH�RI�WKH�PDLQ�UHVLGHQFH�QRW

WR�EH�WUHDWHG�DV�D�GLVWULEXWLRQ�

7KH�SRVLWLRQ�RI�VXFK�FRPPRQ�HQWLWLHV�DV�VWUDWD�WLWOH�ERGLHV�FRUSRUDWH��DQG

FRPSDQLHV�KROGLQJ�DSDUWPHQWV�LQ�FRPSDQ\�WLWOH��GRHV�QRW�JHQHUDOO\�UDLVH�LVVXHV
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RI�WKLV�NLQG���$�VWUDWD�WLWOH�ERG\�FRUSRUDWH��RU�D�FRPSDQ\�LQ�D�FRPSDQ\�WLWOH

DUUDQJHPHQW��RZQV�FRPPRQ�SURSHUW\��LQ�WKH�VWUDWD�WLWOH�FDVH��RU�HYHQ�WKH

ZKROH�SURSHUW\��LQ�WKH�FRPSDQ\�WLWOH�FDVH��ZKLFK�WKH�RZQHUV�RI�VWUDWD�XQLWV�RU

RI�FRPSDQ\�WLWOH�UHVLGHQWLDO�VKDUHV�UHVSHFWLYHO\�KDYH�WKH�ULJKW�WR�XVH�LQ

FRPPRQ���%XW�WKHVH�ULJKWV�DUH�QRW�JHQHUDOO\�GLVWULEXWLRQV�E\�WKH�ERG\

FRUSRUDWH�RU�WKH�FRPSDQ\��EHFDXVH�WKH\�GR�QRW�DULVH�E\�WUDQVIHU�WR�WKH

PHPEHUV�RI�YDOXH�IURP�WKH�ERG\�FRUSRUDWH�RU�FRPSDQ\���7KH\�DUH�ULJKWV

ZKLFK�DUH�LQKHUHQW�LQ�WKH�VWUDWD�WLWOH�XQLWV�RU�WKH�UHVLGHQWLDO�VKDUHV�WKHPVHOYHV�

,W�PD\�EH�SRVVLEOH�WR�LGHQWLI\�WKH�ULJKWV�LQ�DQ\�FDVH�DV�DWWDFKLQJ�WR�D�PDLQ

UHVLGHQFH��EXW�LW�LV�QRW�JHQHUDOO\�QHFHVVDU\���6SHFLDO�H[FOXVLYH�ULJKWV�JUDQWHG�WR

PHPEHUV��IRU�H[DPSOH��WKH�UHQW�IUHH�RFFXSDWLRQ�E\�D�UHVLGHQWLDO�XQLW�KROGHU�RI

D�VKRS�IRUPLQJ�SDUW�RI�WKH�FRPPRQ�SURSHUW\�RI�D�VWUDWD�WLWOH�EXLOGLQJ��DUH�DSW

WR�EH�GLVWULEXWLRQV��LQ�WKH�UDUH�FDVHV�ZKHUH�WKH\�DULVH�

Recommendation

12.26 Use of certain other assets also not a distribution

Circumstances under which use of an entity’s assets
by members or their associates not a distribution

�D� 7KDW�WKH�XVH�RI�D�UHVLGHQW�HQWLW\·V�DVVHW�E\�DQ�LQGLYLGXDO�PHPEHU�

RU�DQ�DVVRFLDWH�RI�D�PHPEHU�ZKR�LV�DQ�LQGLYLGXDO��QRW�EH�WUHDWHG�DV

D�GLVWULEXWLRQ�SURYLGHG�WKDW�WKH�DVVHW�KHOG�E\�WKH�HQWLW\�VDWLVILHV�WKH

IROORZLQJ�FULWHULD�

�L� DOO�RI�WKH�SD\PHQWV�RU�UHFHLSWV�LQ�UHVSHFW�RI�WKH�DVVHW��RWKHU

WKDQ�XSRQ�WKH�UHDOLVDWLRQ�RI�WKH�DVVHW��DUH�SULYDWH�SD\PHQWV

RU�UHFHLSWV��WKDW�LV��DV�LI�WKH�DVVHW�KDG�EHHQ�GLUHFWO\�RZQHG�E\

WKH�UHVLGHQW�LQGLYLGXDO��

�LL� WKH�DVVHW�ZDV�SXUFKDVHG�XVLQJ�WKH�HQWLW\·V�FRQWULEXWHG�FDSLWDO

RU�ZLWK�ERUURZLQJV�E\�WKH�HQWLW\�RU�LWV�PHPEHUV��DQG

�LLL� LI�WKH�DVVHW�ZDV�SXUFKDVHG�XVLQJ�ERUURZLQJV��DOO�ORDQ

UHSD\PHQWV�DQG�LQWHUHVW�SD\PHQWV�DUH�PDGH�RXW�RI�WKH

HQWLW\·V�FRQWULEXWHG�FDSLWDO�RU�VROHO\�DQG�GLUHFWO\�E\

LQGLYLGXDOV�

All the members of the entity to be individuals

�E� 7KDW�SDUDJUDSK��D��RQO\�DSSO\�WR�DVVHWV�KHOG�E\�HQWLWLHV�ZKHUH�DOO

WKH�PHPEHUVKLS�LQWHUHVWV�LQ�WKH�HQWLW\�DUH�KHOG�E\�LQGLYLGXDOV�DQG

DOO�WKH�FRQWULEXWHG�FDSLWDO�RI�WKH�HQWLW\�LV�SURYLGHG�E\�LQGLYLGXDOV�

Use of the entity’s assets treated as a private use

�F� 7KDW�LQ�D�VLWXDWLRQ�FRYHUHG�E\�SDUDJUDSK��D���WKH�DVVHW�QRW�EH�XVHG

E\�WKH�HQWLW\��LWV�PHPEHUV��RU�WKHLU�DVVRFLDWHV��IRU�LQFRPH
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SURGXFLQJ�SXUSRVHV��RWKHU�WKDQ�XSRQ�UHDOLVDWLRQ�RI�WKH�DVVHW��DW

DQ\�WLPH�GXULQJ�WKH�SHULRG�LW�LV�KHOG�E\�WKH�HQWLW\�

(QWLWLHV�DUH�RIWHQ�XVHG�WR�KROG�DVVHWV��LQ�DGGLWLRQ�WR�D�PDLQ�UHVLGHQFH��ZKLFK

DUH�QRW�XVHG�IRU�LQFRPH�SURGXFLQJ�SXUSRVHV��RWKHU�WKDQ�FDSLWDO�JDLQV�WKDW�PD\

EH�UHDOLVHG�RQ�WKH�DVVHWV�

)RU�H[DPSOH��DFFRXQWDQWV�DQG�GHQWLVWV�ZKR�DUH�UHTXLUHG�E\�ODZ�WR�SUDFWLVH�LQ

WKHLU�RZQ�QDPH�FDQ�KROG�WKHLU�DVVHWV��VXFK�DV�WKHLU�PDLQ�UHVLGHQFH�DQG�D

KROLGD\�KRPH��LQ�D�GLVFUHWLRQDU\�WUXVW���7KLV�VWUXFWXUH�SURYLGHV�D�IRUP�RI

OLDELOLW\�SURWHFWLRQ�LQ�WKH�HYHQW�RI�D�ODZVXLW�E\�D�FOLHQW�RU�D�SDWLHQW���,QGLYLGXDOV

PLJKW�DOVR�KROG�DVVHWV�LQ�D�WUXVW�WKDW�KDYH�EHHQ�SXUFKDVHG�IURP�DIWHU�WD[

LQFRPH�IRU�UHDVRQV�VXFK�DV�WKHLU�SHUVRQDO�UHODWLRQVKLSV�

:KHUH�WKH�XVH�RI�WKH�DVVHWV�LV�VROHO\�RI�D�SULYDWH�QDWXUH��KROGLQJ�DVVHWV�LQ�DQ

HQWLW\�LV�DNLQ�WR�LQGLYLGXDOV�KROGLQJ�WKHP�GLUHFWO\�IRU�WKHLU�SULYDWH�XVH�

7KH�UHFRPPHQGDWLRQ�SURYLGHV�DQ�H[FOXVLRQ�IURP�WKH�GHILQLWLRQ�RI�D

GLVWULEXWLRQ�SURYLGHG�FHUWDLQ�FRQGLWLRQV�DUH�PHW��ZLWKRXW�XQGHUPLQLQJ�WKH

QHFHVVDU\�LQWHJULW\�SURYLGHG�E\�WKH�EURDG�GHILQLWLRQ�RI�GLVWULEXWLRQ�

5HFRPPHQGDWLRQ�������D��L��UHTXLUHV�WKDW�WKH�DUUDQJHPHQWV�ZRXOG�QRW�KDYH

KDG�DQ\�WD[�FRQVHTXHQFHV��RWKHU�WKDQ�XSRQ�UHDOLVDWLRQ��LI�WKH�DVVHWV�KDG�EHHQ

KHOG�GLUHFWO\�

7KH�FRPELQDWLRQ�RI�5HFRPPHQGDWLRQV�������D��LL��DQG��LLL��HIIHFWLYHO\�UHTXLUHV

WKDW�WKH�DVVHWV�DUH�SXUFKDVHG�IURP�DIWHU�WD[�IXQGV�FRQWULEXWHG�E\�LQGLYLGXDOV�RU

IURP�ERUURZLQJV�WKDW�DUH�VHUYLFHG�IURP�LQGLYLGXDOV·�DIWHU�WD[�IXQGV�

8QGHU�WKH�UHFRPPHQGDWLRQ��VRPH�EXW�QRW�DOO�DVVHWV�KHOG�E\�WKH�HQWLW\�PD\

VDWLVI\�WKH�FULWHULD���:KHUH�QRW�DOO�DVVHWV�VDWLVI\�WKH�FULWHULD��WD[SD\HUV�ZLOO�EH

UHTXLUHG�WR�DSSRUWLRQ�DOO�RI�WKH�UHOHYDQW�DPRXQWV�LI�WKH�XVH�RI�DQ�HQWLW\·V�DVVHWV

LV�QRW�WR�FRXQW�DV�D�GLVWULEXWLRQ���7KLV�LV�QR�PRUH�WKDQ�LV�UHTXLUHG�RI�LQGLYLGXDO

WD[SD\HUV�KROGLQJ�DVVHWV�KDYLQJ�ERWK�SULYDWH�DQG�EXVLQHVV�XVH�

,I�WKH�DVVHWV�ZHUH�QRW�UHTXLUHG�WR�EH�ILQDQFHG�IURP�DIWHU�WD[�IXQGV��LW�ZRXOG�EH

SRVVLEOH�IRU�HQWLWLHV�WR�VKLIW�YDOXH�WR�PHPEHUV�RU�WKHLU�DVVRFLDWHV��IRU�H[DPSOH�

DFFRPPRGDWLRQ�RQ�D�OX[XU\�\DFKW�RZQHG�E\�WKH�HQWLW\��YLD�EHQHILWV�ILQDQFHG

IURP�LQFRPH�WKDW�KDG�RQO\�EHHQ�WD[HG�DW�WKH�HQWLW\�WD[�UDWH��RU�QRW�WD[HG�DW�DOO��

7KLV�ZRXOG�SDUWLFXODUO\�EH�WKH�FDVH�ZKHUH�WKH�HQWLW\�KDG�VLJQLILFDQW�RSHUDWLRQV

DQG�DVVHWV���7KLV�ZRXOG�EH�FRQWUDU\�WR�WKH�LQWHQW�RI�5HFRPPHQGDWLRQ������

3HUVRQDO�FRQVXPSWLRQ�VKRXOG�DOZD\V�EH�IURP�LQFRPH�WD[HG�DW�WKH�SHUVRQ·V

RZQ�PDUJLQDO�UDWH�

%HFDXVH�LW�LV�SRVVLEOH�WKDW�WKH�XVH�RI�D�PDLQ�UHVLGHQFH�ZRXOG�QRW�VDWLVI\�WKH

FRQGLWLRQV�VHW�RXW�LQ�WKLV�UHFRPPHQGDWLRQ��5HFRPPHQGDWLRQ�������LV�VWLOO

QHHGHG�VHSDUDWHO\�WR�H[FOXGH�WKH�XVH�RI�D�PDLQ�UHVLGHQFH���5LJKWV�RI

XQLW�KROGHUV�LQ�UHODWLRQ�WR�FRPPRQ�SURSHUW\�LQ�VWUDWD�WLWOH�VFKHPHV��DQG�ULJKWV
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RI�VKDUHKROGHUV�LQ�UHODWLRQ�WR�WKH�UHVLGHQWLDO�SURSHUW\�XQGHU�FRPSDQ\�WLWOH

VFKHPHV��DUH�JHQHUDOO\�QRW�GLVWULEXWLRQV�LQ�WKH�ILUVW�SODFH�IRU�WKH�UHDVRQV

GLVFXVVHG�XQGHU�5HFRPPHQGDWLRQ��������WKRVH�UHDVRQV�DUH�HTXDOO\�DSSOLFDEOH

KHUH�


